Anti - Monopoly Law of The People’s Republic of China
(Draft for Conments)
April 8, 2005

Chapter 1: Ceneral Provisions
Article 1. nbjectives

This law is enacted for the purposes of prohibiting nonopolistic
conducts, safeguardng fair conmpetition, protecting the legitimate
rights of consunmers, and the public interest, and to ensure the healthy
devel opnent of the socialist nmarket econony.

Article 2: Scope of Application

This Law shall be applicable to nmonopolistic conducts ineconomc
activities within the People’ s Republic of China.

This Law shall apply to the conducts outside the territory of the
People’s Republic of China elimnating or having restrictive effect on
conmpetition on the donmestic market of the PRC

Article 3: Definition of “Mnopolistic Conduct”

“Monopol i stic conduct” is defined in this law as the foll ow ng
activities that elimnate or restrict conpetition, danage the interests
of consuners, or endanger the public interest:

(i) Agreenents, decisions or other concerted actions anong
undert aki ngs;

(ii) Abuse of dom nant market positions by undertakings;

(iii) Concentration of enterprises that elimnates or restricts
competition

(iv) Abuse of administrative power by Government agencies and their
subordi nate departnents that elimnates or restricts conpetition

Article 4. Definitions of “undertaking” and “rel evant market”

An “undertaking” in this law refers to a | egal person, other
organi zation or natural person that engages in businesses of
commodi ties (hereinafte “commodities” include services).

A “relevant market” in this lawrefers to the territorial area within
whi ch the undertaki ngs conpete agai nst each other during a time period
for relevant products.

Article 5. Responsibilities of governments

Peopl e’s Gvernnents at all levels and their subordinate departnents
shal | adopt measures to create favorable environnent and conditions for
fair conpetition.

Article 6: Anti-Mnopoly Authority

The Anti-Monopoly authority under the State Council shall exercise its

power to prevent nonopolistic conducts and to safeguard fair
conmpetition pursuant to this |aw



Article 7. Social Supervision

The State encourages, supports and protects social supervision of
nmonopol i stic conducts by all citizens, |egal persons and orgnisations.

Gover nment agencies and their staff shall not support or cover up for
nmonopol i stic conducts.

Chapter 2: Prohibiting Mnopoly Agreenent
Article 8. Prohibiting Mnopoly Agreenents

Any agreenent, decision or concerted action (hereinafter refered to as
the “agreenents”) anong the undertakings with the purpose or effect of
elimnating or restricting conpetition anmong undertaki ngs shall be
prohi bi t ed.

For the purpose of the first paragraph, the “agreenents” include
agreenents that:
(i) fix, maintain or change prices of products;

(ii) limt the output or sales of the products;

(iii) allocate the sales markets or the raw material purchasing
mar ket s

(iv) limt the purchase new technology or new facilities, or the
devel opnent of, new productsor new technol ogy;

(v) jointly boycott transactions;

(vi) limt resale price; or

(vii) rig bids.

The second paragraph shall not apply to any agreenent by which the
product is covered having a share of less than 10%in the rel evant
mar ket during the vdid period of the agreenent.

The first paragraph shall not apply to the conduct of limting
resale prices in issuing and distributing publications.

Article 9: Exenptions

Agreenments anong undertaki ngs with one of the follow ng objectives
shal | be exenpted from application of article 8 if the agreenents can
enabl e consuners to share inpartially the interests derived fromthe
agreenents, are necessary for achieving the objectives and will not
entirely elimnate the conpetition in rel evant market.

(i) Agreenents for the purpose of product quality upgradi ng, cost
reduction and efficiency inprovenent;

(ii) Agreenents to cope with econom c depression, to noderate serious
decrease in sales volunes or distinct production surplus;

(iii) Agreenents by small ard nmediumsized enterprises to inprove
operational efficiency and to enhance their conpetitiveness;

(iv) Agreenents to enhance the conpetitiveness of exports in globa
mar ket ;

(v) Agreements to inprove technol ogy, devel op new products or explore
new nar ket .



Article 10:

Any interested party or consumer may report to the AntiMonopoly
Aut hority any nonopoly agreenent that falls within the scope of article
8 and is not covered by article 9

The Anti-Monopoly Authority will, upon request of the abovementi oned
report or ex officio, initiate investigations in nonopoly agreenents
that falls within the scope of article 8 and is not covered by article
9.

Article 11

To safeguard the state’s interests and social welfare, the Anti
Monopoly Authority under the State Council nmay exenpt agreenents that
falls within the scope of article 8 and is not covered by article 9

Chapter 3: Prohibition of Abuse of Dom nant Market Position
Article 12: Prohibition of Abuse of Dom nant Market Position

Undert aki ngs shall not &use their dom nant nmarket positions to
elimnate or restrict conpetition.

Article 13: Definition of “Dom nant Market Position”

For the purposes of this |law, “dom nant market position” refers to the
mar ket power of one or several undertaking(s) to detem ne, maintain or
alter the price, quantity or other trading conditions of rel evant
products so as to elinmnate or restrict conpetition within rel evant
mar ket .

Article 14: Factors for Establishing Doni nance

The following factors will be taken into consderation in finding

dom nant market position

(i) Mar ket share in rel evant market;

(ii) Ability to affect price, quantity or other trading conditions of
rel evant products within rel evant narket;

(iii) Ability to control purchase market or distribution maket;

(iv) Financial status and technical conditions of the undertaking;

(v) Associ ation with other undertakings;

(vi) Access to relevant market by other undertakings;

(vii) Inport and export of products.

Article 15: Presunption of Domi nant Market Positia

Undertakings in relevant market that have any of the follow ng nmarket

shares, can be assunmed to be in a dom nant nmarket position

(i) The market share of one undertaking accounts forl/2 or above;

(ii) The joint market share of two undertakings that ocapy the first
two positions in terns of market share accounts for 2/3 or above;

(iii) The joint market share of three undertakings that occupy the
first three positions in terms of market share accounts for 3/4
or above.



Undertakings with a market share ¢ |ess than 1/10 will not be deened
as occupying a dom nant market position even if they fall within the
scope of item (iii).

Article 16: Mnopolistic H gh Prices

An undertaking with a dom nant market position shall not abuse its
dom nant market power to sell or buy products at unfair (high or |ow
prices.

Article 17: Predatory Pricing

Wthout valid reasons, an undertaking with a dom nant market position
shall not, for the purpose of inpairing conmpetition, sell products at
prices bel ow cost.

Article 18: Dissimlar Treatnent

Wthout valid reasons, an undertaking with a dom nant market position
shall not apply dissimilar prices or other transaction terns to

equi val ent trading partners, so as to put sone trading partners at a
conpetitive di sadvant age.

Article 19: Refusal To Dea

Wthout valid reasons, an undertaking with a dom nant market position
shall not refuse to sell its products to purchasers, so as to put the
purchasers at a conpetitive di sadvantage or harmthe legitimte

i nterests of consuners.

Article 20: Exclusive Transactions, Forced Transactions

An undertaking with a dom nant market position shall not require its
distributors to sell exclusively its own products and not to sell the
products of other undertakings or to buy products of desgnated
undert aki ngs or inpose other exclusive or forced transactions, so as to
elimnate or restrict conpetition with other undertakings.

Article 21: Tiein

An undertaking with a dom nant market position shall not tie products
or require as a condition for signing the contract its trading partners
to accept additional obligations irrelevant with contract subject in
nature or in business practice to elimnate or restrict conpetition

Article 22: Refusal of Access to Network

In the case that an undertaking is unable to conpete with the
undert aki ngs wi th dom nant nmarket position w thout the access to a
network or other infrastructures owned by those domi nant undertaki ngs
in relevant market, the undertakings in dom nant position shall not
refuse to grant access to the network or other infrastructures to other
undert aki ngs at reasonable prices. However, the undertaking in dom nant
position may be exenpted if it can establish that it is inpossible or
unreasonable to grant access to the network or other infastructures to
ot her undertaki ngs on account of technol ogy, security or other
justifiable reasons.



Chapter 4: Control of Concentrations
Article 23: Definition of concentrations

A Concentration within the meaning of this |aw shall be deened to arise
in the foll ow ng situations:

(1) nmerger of one or nore undertakings into one existing or new
enterprise;

(2) acqui sition of 20% or nore voting shares or substantial assets of
one or nore other undert akings;

(3) acqui sition of control through entrusted operaton or joint
venture

(4) acqui sition of direct or indirect control on the business
operation or personnel matters of one or nore other undertakings;

(5) acqui sition of control of one or nore other undertakings by
contract or technol ogy transfer

Article 24: Thresholds for notification and cal cul ati on of turnover

A pre-nmerger notification shall be filed with the Antinonopoly
Aut hority under the State Council where:

(1) the value of the transaction is nore than RvVB 300 million, and
t he aggregate worl dwi de assets or turnover of all undertakings

concerned in the preceding year is nore than RVMB 5 billion with
at | east one party’s Chinaw de assets or turnover in the
precedi ng year above RVMB 3 bhillion; or

(2) the value of the transaction inside China is aboveRVMB 500
mllion; or

(3) the market share of one party to the concentration in the
rel evant market within China is above 20% or

(4) the market share of one party to the concentration in the
rel evant market within China will be above 25% as the result of
t he concentrati on.

The assets, turnover or market share of an undertaking nentioned in the
precedi ng paragraph will include those of its affiliated undertakings
and undertakings under its control in the cal cul ation

Article 25: Person who nust notify

VWere notification is required, the following party is obligatory for
submitting the notification to the Anti-nonopoly Authority under the
State Council:

(1) in case of nerger, entrusted operation or joint venture, the
participating parties are obligatoryfor submtting the
notification;

(2) in case of acquisitions of stock shares or assets, the acquiring
parties are obligatory for submtting the notification
(3) in case of direct or indirect control on the business operation

or personnel matters of other undertakings, the controlling
parties are obligatory for submtting the notification



(4) in case of acquisition of control of other undertakings by
contract or technol ogy transfer, the parties acquiring contro
are obligatory for submtting the notificaion.

Article 26: Information to be notified

Notification made pursuant to article 24 and article 25 for approval by
the Anti-nonopoly Authority under the State Council shall include
docurments covering the follow ng:

(1) summary of application

(2) general information of the undertaki ngs concerned;

(3) the financial reports and sales reports of the procedi ng
accounting year of the undert akings;

(4) i nformati on on the production or costs, selling prices and out put
of the rel evant products;

(5) the effect on conpetition on the rel evant narket, the national
econony and public interest as a result of the concentration

(6) the rationales for the concentration

(7) t he expected date of concentration

(8) O her docunents required by the Anti-Monopoly Authority.

Article 27: waiting period

A concentration shall not be inplenented until 45 working days after
the recei pt of the documents stipulated in article 26 by the Anti
Monopol y Authority under the State Council

VWere no decision of further reviewis made bythe Anti-Mnopoly
Authority under the State Council within 45 working days, the
under t aki ngs concerned can inplenment the concentration

Article 28: supplenentation of notification

In case that the docunents subnitted by the notifying undertakings are
not conplete, the Anti-nmonopoly Authority under the State Council shal
request the undertakings concerned to supplenent the rel evant
information within a set period. The date of receipt of notification
documents will be the date on which suppl enentarydocunents are
submitted. Notification within the set period.

Article 29: Substantial review

If the Anti-nmonopoly Authority under the State Council considers it
necessary to further review the concentration, it shall informthe
notifying undertakings of its decision in witten forns within 45 days
after receipt of the notification

The Anti-Monopoly Authority under the State Council shall decide

whet her to approve the concentration within 90 worki ng days as of the
date of decision for further review A decision of approval may include
restrictions and conditions.

Under the follow ng circunstances, the tinme linmt stipulated in the
second paragraph may be extended to the maxi mum of 180 days:

(1) t he undertaki ngs concerned agree to extend the tine lint;

(2) the documents submitted are inaccurate and need verification



(3) other significant events occurred after notification
Article 30: Conditions for prohibition of concentration

The Anti-Mnopoly Authority under the State Council shall make a

deci sion of prohibition where a concentration may lead to creation or
strengt heni ng of dom nant market positions as well as elimnation or
restriction of market conpetition. However, the AntiMnopoly Authority
under the State Council may make a decision of apprwal wth
restrictions and conditions where a concentration will produce great
benefits for the national economy and the public interest.

Article 31: consultations

VWhen meki ng a decision of approval or prohibition of a concentration
the Anti-Mnopoly Authority under the State Council shall nake prior
consultation with the relevant industry regul ators.

Chapter 5: Prohibition of Administrative Mnopoly
Article 32: Forced purchase

The Government and its subordi nate departnents shall not abuse their
adm ni strative power to require others to purchase only the products
desi gnated by them or the products of any undertaking desi gnated by

them with a viewto restrict the legitimte business activities of

ot her undert aki ngs.

Article 33: Regional blockage

The Government and its subordi nate departnents shall not abuse their
adm ni strative power to restrict market access or free flow of
conmodi ti es between regions.

Article 34: Forced restriction on conpetition

The Government and its subordi nate departmats shall not abuse their
adm ni strative power to conpel undertakings to pursue conducts which
will elimnate or restrict conpetition and are prohibited under this
| aw.

Article 35: Administrative Conduct with general application

The Governnment and its subordi nate departnents shall not pronul gate
rules with provisions elimnating or limting conpetition in violation
of |laws and adm nistrative regulations so as to prevent the
establishment of a unified and orderly national market and of a fair
conpetition environnent.

Chapter 6: Anti-Monopoly Authority
Article 36: Function of the Anti-Mnopoly Authority

The Anti-Mnopoly Authority established under the State Council shal
performthe follow ng functions:



(1) formul ati ng anti-nmonopoly policies and rules

(2) i nvestigating anti-nonopoly matters falling under the scope of
this | aw

(3) handl i ng cases in violation of this |aw

(4) i nvestigating and eval uati ng market conpetition conditions;

(5) conducting international exchanges and cooperation with foreign
jurisdictions and negotiations of nultilateral and bilatera
agreenents on conpetition

(6) handl i ng ot her anti-nmonopoly matters in connection with this |aw

Article 37: Local branch

Local branch may be established at the provincial |evel where necessay
and under the unified | eadership and adm nistration of the Anti
Monopol y Authority under the State Council

Local branch shall performits function within the scope of
aut hori zati on by the Anti-Mnopoly Authority under the State Council.

Article 38: Powers of |nspection

VWhen conducting investigations, the Anti-Mnopoly Authority can take
the follow ng measures in accordance with |aw.

(1) searching the residences, business |ocations or other places of
t he undert aki ngs;

(2) requesting the undertaki ng oncerned, interested parties and
other relevant organi zations or persons to submt relevant
document s and information

(3) exam ni ng, copying, digesting, sealing or retaining rel evant
evi dence;

(4) i nqui ring about the bank account information of the under&kings
concer ned;

(5) seal ing up the business |ocations of the undertakings concerned.

Article 39: Duties of the Parties subject to investigation

Undert aki ngs concerned, interested parties and other rel evant

organi zati on and person being investigated shll cooperate with the
Anti-nonopoly Authority by providing testinonies, relevant docunents
and i nformation.

VWhen requesting rel evant docunments and information, the Antinonopoly
Authority shall specify the scope, content and tine linmt for
submitting the docunents.

Article 40: Witten record of investigation

The investigating officers fromthe Antinmonopoly Authority, in
carrying out their duties pursuant to |aw, shall present docunents
proving their identity and make written record of the inspection
Article 41: Confidentiality

The Anti-nonopoly Authority and its staff shall keep confidential of
the commercial secrets obtained during the investigations.



Article 42: Right to be heard

When conducting investigations in accordance with this |aw, the
Anti-nmonopoly Authority shall give the undertakings concerned and
interested parties the opportunity to submt statenents and defences.

The Anti-nonopoly Authority shall hear the opinions of the undertakings
concerned and interested parties, and check Wwether the alleged facts,
justifications and evidences are valid.

Article 43: Publication of decisions

Deci si ons nmade by the Anti-Mnopoly Authority shall take effect on the
day of its issuance and be published.

Article 44: Judicial review

Wher e the undertakings concerned and interested parties are

di ssatisfied with the decisions made by the AntiMonopoly Authority,
they may file for judicial review by a internediate people’s court at
the place where the Anti-Monopoly Authority is |ocated

Article 45 Relationship with other authorities

The Anti-Monopoly Authority under the State Council shall deal wth
anti-nmonopoly matters in accordance with this |law, and other
authorities may deal with anti-nonopoly matters in accordance with

ot her relevant | aws. However, before making a decision on rel evant
anti-nmonopoly matters, other authorities shall obtain consent fromthe
Anti-NMnopoly Authority under the State Counci l

Chapter 7: Legal Liabilities
Article 46: Penalty agai nst nonopoly agreement

In case there exists nonopoly agreement in violation of the rel evant
provisions of this |law, the Anti-Mnopoly Authority shall order the
undert aki ngs concerned to cease and desi st such act, declare the
nonopol y agreenent void, and may al so i npose fines between RBI 100, 000
to RVMB 10, 000, 000 or not exceeding 10% of the turnover in the relevant
mar ket in the preceding year. If the said act constitutes a crimna

of fence, it will be prosecuted and penalized accordingly.

Article 47: Penalty agai nst abuse of domi nant @rket position

In case there exists an act abusing dom nant market position in
violation of the relevant provisions of this |aw, the AntiMnopoly

Aut hority shall order the undertakings concerned to cease and desi st
such act, and may al so i npose fines between RVB 100,000 to RMVB

10, 000, 000 or not exceeding 10% of the turnover in the rel evant narket
in the preceding year. If the said act constitutes a crimnal offence,
it will be prosecuted and penalized accordingly.

Article 48: Penalty agai nst Unaut hori sedConcentrati ons

In case the undertakings concerned fail to notify the concentration or
i npl ement the concentration before approval or fail to conply with the



obligations prescribed by the Anti-Mmnopoly Authority in its decision
in violation of the relewant provisions of this law, the Anti-Mnopoly
Authority will declare the concentration concerned void, order the
undert aki ngs concerned to di spose whole or part of its stock, to
transfer part of its business, to resign fromhis position or to inpose
ot her necessary penalties, and may al so i npose fines between RVB

100, 000 to RMB 10, 000, 000 or not exceeding 10% of the turnover in the
rel evant market in the preceding year

If the undertakings concerned fail to conply with the nmeasures
prescribed by the Anti - Monopoly Authority in the precedi ng paragraph,
the Anti-Monopoly Authority may order dissolution or cease of business
operati on.

Article 49: Penalty against specific admnistrative nonopoly

In case there exists specific adm nistrative act in violatio of

article 32, 33 or 34 of this law, the AntiMnopoly Authority shal

order the relevant governnment and its subordinate departnments to revoke
its specific adm nistrative act, inpose on the chief officer directly
responsible for it adm nistrative penaltysuch as disniss or denotion
according to |l egal proceedings and the seriousness of the said act. If
the said act constitutes a crimnal offence, it will be prosecuted and
penal i zed accordingly.

Article 50: Penalty Against General Adm nistrative Monopoly

In case there exists violation of article 35 of this |law, the Ant
Monopoly Authority under the State Council may advi se the conpetent
authority to take neasures pursuant to legally established procedures.
If the administrative nonopoly constitutes a crimnmnhal offence,
prosecution will be |aunched according to | aw.

Article 51: Penalty Agai nst Refusal of Investigation

In investigations by the Anti-Mnopoly Authority under the State
Council, if the person under investigation has one of the follow ng
activities, the Anti-Mnopoly Authority under the State Council shal

i ssue orders to correct the situation and may inpose fines up to RVMB 1
mllion according to the seriousness of the situation

(i) hi nder or refuse, without valid reason, to be investigated;

(ii) refuse to submit materials or submt fraudul ent materials or
i nformation; or

(iii) renove itens or evidence that are seal ed or detained,

Article 52: Obligation to Compensate

The undertaking that violates the provisions of this law and injures
the rights and interests of others shall make conpensations to the
victim The anobunt of conpensation will be twi ce of the actual |oss
suffered by the victim \When it is difficult to calculate the | oss of
the victim the anmount of conpensation will be the profitgained by the
violator and attributed to the violation. The violator shall bear the
reasonabl e expenses of the victimincurred during the course of

i nvestigation and | egal proceedi ngs.

10



The conpensation claimreferred to in the above paragraph can be
comrenced only after the Anti-Mnopoly Authority has confirmed a
finding of nmonopolistic conduct.

Article 53: The Responsibilities of the Enforcer

In the case that the staff of the Anti-Monopoly Authority under the
State Council violate this |law and commit crim nal offences in
executing this law, he/she will be prosecuted and penalized
accordingly. If the violation does not constitute a crininal offence,
he/she will receive adninistrative punishnment.

Chapter 8: Supplenentary Articles
Article 54: Establishmnt of Rel evant Data
The rel evant market share, assets, turnover and other information wll
be established based on the data obtained by the AntiMnopoly
Authority during investigation, the data issued by statistic agencies
at all levels and the data issied by public organi zati ons.

Article 55: Inapplicability to Legitimte Conducts

This Law is not applicable to any conduct which is taken according to
ot her | aws and regul ati ons.

Article 56: Exenption of the Exercise of |IPRs

This Law is not applicable to undertaki ngs who exercise their rights
under the Patent Law, the Trademark Law and the Copyright Law. However,
abuse of intellectual property rights in violation of this Laww |l be
dealt with pursuant to this Law.

Article 57: Applicability to Industrial Associations

This law is applicable to nonprofit entities such as industri al

associ ations and public institutions which violate provisions of this
Law and elimnate or restrict market competition.

Article 58: Effective Date

This law is effective as of [date].
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