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Building on the enthusiasm that was apparent at the Mediation
Committee’s first programme at the IBA Annual Conference in Prague,

the Committee’s Officers have undertaken a series of projects for the
coming year. The contact Officers for each project are identified in the
descriptions. We hope that our members will let us know of any other
projects or activities that would be of interest to them.

Newsletter

The initial success of the Mediation Committee is due in no small part to the
very strong debut of this Newsletter, which is edited by Publications Officer,
Jon Lang. Three substantial issues have now appeared in 2005 and anyone
interested in submitting an article, or in helping with the Newsletter, should
contact Jon Lang.

Website

Stephen Burke of Dublin has taken on the role of Website Coordinator for
the Mediation Committee, and will be working on making the Committee’s
website a resource for those interested in mediation law, practices, and
services around the world, in addition to a source of information about
Committee activities. Anyone interested in helping Stephen is encouraged
to contact him.
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FROM THE CHAIR

UNCITRAL Model Law Subcommittee

The longest-standing activity of the Mediation
Committee, pre-dating its separate existence, has been
its work on the adoption and implementation of the
UNCITRAL Model Law on Mediation. Anyone
interested in participating in the continuing work of this
subcommittee should contact Subcommittee Chair,
Babak Barin.

Clearing house initiative

The Mediation Committee is hoping to function as a
clearing house to match requests for assistance in
drafting mediation legislation or in setting up national
or regional mediation programmes with those in a
position to provide such assistance. Vice-Chair Siegfried
Elsing will be leading this initiative.

National Representatives

The Mediation Committee is in the process of
designating National Representatives to act as liaisons
between the Committee and those interested in
mediation in individual countries. Another
responsibility of a National Representative would be to
identify statutes and other legal materials from her or
his country that should be cited on the Committee’s
website. Vice-Chair Thierry Garby will oversee this
project.

Corporate counsel

David Burt of Dupont has agreed to serve as the
Mediation Committee’s Corporate Counsel Liaison,
responsible for coordination with the IBA Corporate
Counsel Forum and for encouraging corporate counsel
to participate in the work of the Committee.

Mediation Service Providers

The Mediation Committee hopes to establish
relationships with the organisations around the world
that provide mediation administration, services,
education, and resources, and to make information
about those providers available to our members. The
Committee does not intend to endorse or attempt to
rate any of these organisations. Vice-Chair Thierry
Garby will coordinate contacts with providers.

World Forum of Mediation Centres

At the invitation of Thierry Garby, president and
founder of the World Forum of Mediation Centres, the
Mediation Committee will be represented at the next
meeting of the Forum (in Barcelona in December 2005)
by Vice-Chair Petria McDonnell.

EU Draft Mediation Directive

Vice-Chair Petria McDonnell will head up a project to
track developments and collect comments on the Draft
Directive on Mediation issued by the European
Commission.

Privilege

The Dispute Resolution Section is planning to follow up
on the success of the Prague programme on ‘Privilege
and professional secrecy’ with an ongoing Privilege
Project, which may look into whether it would be useful
for the IBA to formulate ‘minimum standards’ for
protecting privileges or to track international
developments in this area. Committee Chair John
Townsend and James Boykin will be the Committee’s
contacts for this project.

Young lawyers

The Mediation Committee has designated James Boykin
(boykin@hugheshubbard.com) as its liaison with the
IBA Young Lawyers.

Mediation
in Singapore

In conjunction with the Arbitration Committee’s
9th IBA International Arbitration Day programme in
Singapore, 17 February 2006 (see page 39 for details),

the Mediation Committee will host a

Mediation Committee
Breakfast

at the Grand Copthorne Waterfront Hotel
Singapore

from 0730 to 0830 on 17 February

Mr Loong Seng Onn, Executive Director of the Singapore
Mediation Centre, will speak at the Breakfast on

‘Mediation in Singapore’.

The Breakfast will be open to all delegates attending
the Arbitration Day programme for an additional

charge of £10.

•
For further details and to book please contact:

Harriet Rowland, harriet.rowland@int-bar.org
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This edition of the Mediation Committee Newsletter
perhaps contains the most diverse collection of

articles yet. We can read about deal mediation, Med–
Arb, specialist mediators, the use of mediation in
competition law, the changes made to the UK Financial
Services Authority’s mediation scheme following the
Enforcement Process Review Report published in July
2005, as well as the development of ADR in post-
communist societies. There are also a number of
national reports and an article about a cooperative
skills training model in Nigeria.

Perhaps for the fourth issue we might look at the vast
disparity in the development of the mediation market
from jurisdiction to jurisdiction. For instance, the
number of mediations being undertaken in the United
States, particularly as seen through the eyes of an
independent mediator like me, is nothing short of
staggering. But is it simply because the United States
has a more mature market or is it because of something
more fundamental? And what does maturity really
mean in this context? Does it mean having a legislative
framework? Does it mean judges being more consistent
in their approach to mediation? Or is it simply that
lawyers and their clients have had longer to fully
appreciate the benefits of mediation? Perhaps the
figures are in fact not as startling as first appears when
one takes into account the sheer volume of litigation in
the United States. Any thoughts or observations?

Perhaps perversely, the sign of maturity
in a market is often the development of a
body of case law specific to that market.
We need only look at the case law that has
developed in several jurisdictions around
arbitration as an example of this. In the
United Kingdom we can point to a very
small number of cases on mediation
which, by and large, deal with an even
smaller number of issues – usually costs
and the vexed issue of compulsion (to
mediate). However, the highly entertain-
ing and informative session delivered by
James Coben of the US-based Dispute
Resolution Institute at CEDR’s Second
European Mediation Congress last
month, gave us an insight into where
jurisdictions with young and still evolving
mediation markets might be heading.
Mr Coben’s research threw up hundreds

The Mediation Market
Jon Lang

Publications Officer, Mediation Committee, London
jl@jonlang.com

EDITORIAL

of cases where US State and Federal Courts were called
upon to resolve mediation-related issues, not just in
relation to costs, but also in relation to such matters as
enforcement of settlements reached at mediation,
ethical and malpractice issues and confidentiality.

Coincidentally, Edna R Sussman of Hoguet Newman
& Regal in New York suggested to me recently that she
pen an article on reported decisions in the United States
dealing with, for instance, allegations of coercion by the
mediator, fraud, misrepresentation or mistake by one or
other of the parties at a mediation, allegations of lack of
competence and other such matters. Committee
members might like to send to Edna comments and
observations on mediation-specific court decisions from
their own jurisdiction so that, if appropriate, her article
could contain a comparative element. If Committee
members would prefer to write their own article about
mediation-related case law trends then of course they
are invited to do so, but those who wish to contribute to
Edna’s paper can contact her at esussman@hnrlaw.com.

In his message from the Chair, John Townsend refers
to the success of the Committee’s first session at the
IBA Annual Conference in Prague. I would very much
like to echo John’s comments and put into words the
enthusiasm shown on that Wednesday afternoon from a
truly international gathering. But in fact all I really need
to do is refer to the photo below of the session in full
swing which says it all!



John has also referred to a number of initiatives being
progressed by various Committee Officers but perhaps
I could mention a few more mediation-focused events
coming up.  In support of the IBA Arbitration
Committee’s annual Arbitration Day in Singapore on
17 February 2006, the Mediation Committee is hosting
a Mediation Breakfast beforehand. The guest speaker
will be Loong Seng Onn, executive director of the
Singapore Mediation Centre. And later in the year, on
21 and 22 August 2006, the IP Academy of Singapore will
be hosting a Global Forum on Intellectual Property at
which there will be a special focus session on the use of
mediation and other forms of ADR in IP disputes. More
information on this forum, and on the IP Academy
programme in New York on 19 April 2006, to be
presented jointly with Fordham University School of
Law (on recent developments in Asian IP law which
will also contain an ADR segment), can be found at
www.ipacademy.edu.sg.

So, back to the fourth issue and its content. Hopefully
we will have a number of articles on mediation-related
case law trends and why some mediation markets are
far more vibrant than others but, as always, contribu-
tions on any mediation-related topic are welcome.
Contributions should be sent to me in editable form
at jl@jonlang.com by Friday 24 February 2006.
Many thanks.

EDITORIAL
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This paper was prepared for the Mediation Committee’s session at the

IBA’s Annual Conference in Prague, 28 September 2005.

Proposal for a Directive of the European
Parliament and of the Council on
Certain Aspects of Mediation in
Civil and Commercial Matters

Article 3, paragraph 1

Aleš Zalar
President, Ljubljana District Court

ales.zalar@sodisce.si

As a judge, I will, of course, speak from a judicial point
of view. However, I must disclose first that I am not

neutral in relation to mediation. On the contrary, I am
a strong believer in mediation. Whether this is an
advantage is for you to decide.

I was asked to address relevant aspects of Article 3 of
the proposal for a Directive of the European Parliament
and of the Council on certain aspects of mediation in
civil and commercial matters. According to that Article
courts may invite the parties to opt for mediation and
may require them to attend an information session.

Taking mediation seriously

I see the Draft Directive, and its Article 3, paragraph I, as
very important for further promotion and development
of mediation in Europe, because they require the courts
to pay attention to mediation.

Courts will have to plan and produce three kinds of
outputs: judgments, settlements, and referrals to
mediation. Article 3 could, therefore, contribute to
equalisation of mediation and adjudication. Inclusion of
mediation into litigation procedure gives litigants justice
with a human face. It represents an important shift from
focusing on the dispute resolution procedure to
focusing on the system of managing and avoiding
disputes. It could broaden the public function of courts
and provide parties with wider access to any appropriate
procedure they opt for.

Judges as gatekeepers

In the United States, the Civil Justice Reform Act did the
same some 15 years ago.

The lesson learned from the American and respective
EU Member States’ experience is that judges are
gatekeepers of mediation. Their educational role is

crucial. By offering mediation courts do more than
simply resolve disputes. They send messages to the
community, set expectations, and both drive and reflect
disputing culture. For judges, the term justice must not
mean ‘just us’. Instead of trial by ambush, parties
deserve to be directed to discussion of how to make
compromises and agreements, or in other words,
how to assume greater responsibility for their own
problems.

Improved reach out

On the other hand, courts could improve their reach
out through mediation. They could win respect, even
gratitude (not by taking blue envelopes).

It is therefore important that mediation is not
supported through judicial docket or backlog reduction
motives. It would be wrong if courts sent a message to
litigants that they are taking up judges’ time and state
money and therefore should go to mediation. Litigants,
not judges, need help. It is important that judges are
concerned not only with the travel route but also with
the destination. By suggesting mediation we don’t just
care about the lawfulness and fairness of the procedure.
We care about the outcome, about the final judicial
product.

Mediation should not be understood as an alternative
to litigation, or even a sign of a vanishing trial; but
without offering mediation we simply promise too
much and deliver too little.

Implementing regulation

Let me now turn to some specific issues of Article 3,
paragraph 1. First, Article 3 makes it clear that there is
no longer a question of why courts should promote
mediation, but how they should do it. Article 3 provides

5IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER December 2005
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a specific tool to the courts. It regulates mediation
information sessions as a part of court procedure.

How far should national civil procedural codes go as
regards the implementation of Article 3. The general
answer might be that the more courts compel
participation in mediation, the more appropriate is
regulation of this field. However, the more highly-
regulated the mediation, the greater will be the
profileration of schemes promoting efficiency of courts,
rather than self-determination and empowerment of
the parties.

Two models of scheme

According to Article 3 mediation remains voluntary
or at least it is presumed to be voluntary. Looking at
developments in the United States we could expect that
mandatory court-related schemes will grow in Europe,
and the relevant issue might be whether mediation is
accessible only to the haves (those who can afford it)
and not to the have-nots.

Generally court-related mediation might take two
forms: the justice model and the marketplace model.

The justice model envisages mediation as an
extension of the service of the courts. Here mediation is
mainly voluntary, organised, staffed and funded by the
court, and free of charge for the parties who do not have
a right to choose a mediator. Ljubljana District Court
over which I preside designed such a model.

In the marketplace model, the court refers a case
either with or without the consent of the parties to
private mediators. Mediation is outsourced, the
mediator is selected by the parties and paid by them.
Limited state funds might be available, as eg in the
Netherlands, where for the first 2.5 hours the mediator
gets paid by the state.

Due to budget restrictions a question may arise as to
whether funding shortages will frustrate attempts to
establish a national regulatory framework which would
encourage real promotion and use of mediation in
practice. In any case, judges should exercise their
authority to require litigants to consider mediation even
if only justice or marketplace mediation programmes
are available.

Mandatory attendance of the parties

As I explained earlier courts may require the parties
to attend an information session and it is expected
that respective national civil procedural codes or
court rules will indeed provide for pre-trial (initial,
scheduling) conferences and information sessions
on mediation.

Selective pressure mechanisms or sometimes even
smart sanctions will be needed in order to make the case
management powers of a judge to require the parties to
attend the session, enforceable. EU Member States’ civil
procedural codes might include such sanctions as the

imposition of costs, awards of attorney’s fees or, under
outrageous circumstances, dismissal of the case.
Selection of an appropriate sanction should be left to
the judge’s discretion. However, some suggest that
sanctions would result in judicial inefficiency as valuable
court time will be consumed litigating the sanction’s
issues.

Judge’s role at session

A mediation information session may foster the trust of
attorneys and their clients in the mediation, especially
where mediation is a complete novelty, and may ensure
informed consent given by the parties. Judges are,
or at least should, be individuals with authority and
reputation and, therefore, it is expected that attorneys
and their clients will follow their advice. The inclusion of
judges in the referral system is also important because it
obliges judges themselves to take mediation seriously.
Judicial know-how will be available to the parties and
lawyers through the referral system.

The disadvantage is that the natural personal interest
of every judge is to clean up his or her table. The parties
are generally quite aware of this, and will most probably
feel a certain though subtle pressure from judges, using
judicial authority and other arguments, to opt for
mediation. This would certainly be wrong. Judges
should actively encourage and help the parties to
evaluate the risks of a case.

If one wants to include judges in the mediation
referral system, then judges need particular training on
referral indicators, on principles of mediation, its
benefit and so on. If judges did not believe in the
usefulness of mediation this would seriously threaten its
desired development. Many judges worldwide still
believe that they will lose their power because of
mediation. Some are simply jealous or shocked when
they realise that there is someone else able to solve
serious legal and other problems of people or
companies.

Lawyers’ perspective

As regards lawyers’ perspective on mediation
information sessions, we should keep in mind that there
is a general cliché that once lawyers involve themselves in
litigation the battle always escalates. It is in lawyers’
DNA. They function like players in a soccer game in
which both sides try to score the most goals.

Many lawyers still believe that if they settle a case they
might deprive themselves of business. They will follow
the invitation to mediation as long as mediation does
not threaten their earnings. Some still believe that ADR
means alarming diminished revenues.

There are disadvantages in the strict regulatory
approach in relation to lawyers’ role in mediation.
The main drawback is that the more mediation becomes
legalised, the greater the role assumed by attorneys.

CONFERENCE PAPERS
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We could expect an increasing number of preparatory
written submissions at mediation, thus reducing the
significance of the principles of oral proceedings.

As a result, mediation could become just another
judicial, and not a settlement, event. A needles step.
The question might be how to stop attorneys from
taking over the procedure. Skilful judges could trigger
discussions and pose appropriate questions to attorneys
such as: do you have anything against my asking your
client this and that?

I believe that a satisfied client should be a reason
for lawyers to support mediation. In a commercial
environment, companies and managers want to
maintain control over their business problem. The more
the primary source of law becomes case law, the less the
law is predictable, and the less is the control over
prospective risks. Mediation might bring back this
control.

How to increase mediation demand

An interesting question might be how to increase
mediation demand. It seems there is a tendency in
Europe that mediation supply is growing faster than
demand. The proposed Directive is aimed at changing
this trend by giving courts the authority to provide
business for mediators and for practising lawyers. We
could say that Charles Dickens was right when he wrote
that the great business of the law is to provide business
for the law.

Article 3 places an important responsibility on judges
who should ask litigants questions which may help them
evaluate their position. The core issue of a mediation
information session therefore is that the parties
themselves make risk assessments of their case. A
method which has proved to be successful is when a
judge leaves the parties, not the attorneys, to speak
freely about what they see as a key problem, and then
asks them what may be the best way to proceed with
dispute resolution; why they couldn’t reach agreement
so far; what if they lose a case; do they know how much
the litigation is going to cost them; and how long the
litigation will last. A judge may also allow a short break to
enable parties to consult with their lawyers. In order not
to frustrate the attorney, a judge may eg ask him or her:
do you have anything against my asking your client this
or that?

In any case, Article 3 confers obligations on judges
and lawyers. In the conference material you could find
some ideas about how to approach a mediation
information session. I prepared a so-called ‘to do’ list for
judges and lawyers – see below.

Who should conduct the mediation information session?

To advance the purposes of the rule of Article 3 and to
use conference as more than a perfunctory exercise, a
judge, not a law clerk, should conduct it. Judicial

practice proves that the parties take judges seriously
since they have their ‘day in a court’.

A judge may set the tone of the case, and is in a much
better position than a law clerk to asses the likelihood of
willingness of the parties to settle.

When should the session be held?

This should be as soon as practicable, but in principle up
to 90 days after service of the defence paper (answer to
the complaint). The date of the information session
could be generated or otherwise automatically
established in a fixed time frame from case filing. Some
states may wish to include information sessions in the
appellate procedure as well.

It is expected that respective national civil procedural
codes or court rules will provide for pre-trial (initial,
scheduling) conferences and informative sessions on
mediation.

Where should the session be held?

The choice is between the court room and judge’s
chambers. It depends on how many persons will attend,
whether the case will attract public and media interest,
the nature of the issues, the experience and attitude of
the participants etc. An informal setting can be more
conducive for achieving the cooperation needed for
mediation discussions.

Is teleconferencing appropriate?

Teleconferencing is appropriate when a face-to-face
conference is not feasible, for example, when out-of-
town counsel participation is required. However, face-to-
face conferences facilitate the exploration of settlement
possibilities.

Should the proceedings be recorded?

Information sessions alone should not be recorded, but
information like date, place and attendees could be
dictated to the court reporter, as well as a summary of
stipulated reasons for the refusal of an invitation to
mediation.

Who should attend the information session?

Lawyers with full settlement authority and litigants
should attend the session. When a corporation is a party
it is beneficial to ensure that a proper corporate
representative attends a session. In order to perform risk
assessment it is necessary that owners of the problem
participate actively and directly.

What can lawyers prepare for the information session?

• Lawyers will have to prepare themselves and their
clients for the session.

CONFERENCE PAPERS
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• Lawyers have to open the discussion with the client on
the positives and negatives of the case, which are likely
to be brought out in the screening process.

• Lawyers might prepare a summary of facts and
damages.

• It is also necessary to explain to the client the process
and the purpose of the principle of confidentiality.

• Discussions with the client on his or her wants and
needs are highly desirable.

• Lawyers should always explain to their clients the role
of a mediator versus a judge.

• The desirability of having lawyers talk, not write, to
each other about the case before the information
session cannot be overstated. Too often lawyers have
little understanding of the controversial issues.

How to exercise the authority to require litigants to consider
mediation?

Judges may exercise their authority to require litigants to
consider mediation only if private-provider, or court-
annexed, mediation programmes are available. It would
not be fair to send parties away without suggesting to
them to whom the case should be referred.

What are the criteria for selecting cases that are appropriate for
mediation?

Most jurisdictions (will) have a system of a case-by-case
screening; only a few will probably refer cases
automatically to mediation.

Individualised approach should take into account the
following referral indicators:
(1) party characteristics (who are the parties, eg pro-se

litigants, governmental or corporate entities, can
they use mediation effectively, are they in touch with
reality, might they use mediation just as delaying
tactics, do they value continuing the business or
personal relationship, do they want to keep certain
information confidential, are they able to make risk
assessments in terms of savings of time and money);
and

(2) case characteristics (does the case involve novel legal
issues, ambiguous precedent, constitutional issues
or public policy, does the case have many issues or
few issues, what is the level of case complexity
regarding class actions, mass torts etc, should the
public have information about the case and its
resolution, are there multiple parties, have the
parties already attempted settlement and failed).

The key indicator of whether a case is suitable for
mediation is the willingness of the parties to negotiate,
compromise, and cooperate. Civil disputants file claims
for various reasons, but in principle and in general, they
are seeking money. People generally do not sue in order
to settle but in order to win their case. Their willingness
to settle would depend on the size of the gap separating
them.

What are the judicial methods for increasing mediation
demand?

The judge may assume the role of a facilitator by asking
litigants questions that will help them evaluate their
position. The parties themselves should make a risk
assessment of their case.

Deciding on parties’ consent

If the court could not refer a case to mediation unless
all parties consent, a judge should consider whether
consent has been freely and knowingly given. Pro-se
parties may present a particular problem because they
sometimes don’t understand what the mediation is
about and how it relates to the litigation track.

Might the court impose sanctions for non-attendance or absence
of bona fide participation?

Selective pressure mechanisms or sometimes even
sanctions will be needed in order to make enforceable
the case management powers of the court to require the
parties to attend an information session. EU Member
States’ civil procedural codes might include sanctions
such as the imposition of costs, an award of attorney’s
fees or under shocking circumstances, dismissal of the
case. Selection of appropriate sanctions should be left to
the judge’s discretion. However, some suggest that
sanctions would result in judicial inefficiency, as valuable
court time will be consumed by litigating the sanction’s
issues.

What should be the elements of the court’s mediation referral
order?

The following are the possible elements of the court’s
mediation referral order:
• authorisation for referral;
• identification of the type of mediation (optional);
• appointment of the mediator or description of the

mediator-selection process;
• the mediator’s responsibilities and his compensation;
• submission of materials (optional);
• attendance and settlement authority requirement;
• good faith participation;
• deadlines for commencement and completion of the

mediation process;
• interaction with the trial process;
• confidentiality;
• communication channels;
• registering problems, eg ethical issues;
• sanctions; and
• information on conclusion of the mediation.

CONFERENCE PAPERS
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The Future Belongs to Mediation –
and its Clients*

Eileen Carroll
Deputy Chief Executive, CEDR, London

ecarroll@cedr.co.uk

‘. . . and in the same way as I have had my mind
changed about litigation in favour of arbitration, my
long devotion to arbitration is now being eroded by
the realisation that the future will belong to ADR.’

(the late Sir Michael Kerr, Texas, 1999)

I refer to the words of the late Sir Michael Kerr
eminent jurist, Court of Appeal judge and well-

known international arbitrator. When Michael and I first
spoke on the subject in the early 1990s, his attitude to
mediation then – as with most senior lawyers – was less
receptive. But, whilst the hearts and minds of some of
the great and good have been changed there is still
much persuasion needed for the ordinary user of our
judicial systems.

In looking to the future development of commercial
mediation, I cast my mind back to what I believed was
possible in 1988. This was the year I set myself the goal of
understanding the field of mediation as practised in
Northern California, where I was working at the time. A
year later I was writing in the International Financial Law
Review under the title ‘Are we ready for ADR in
Europe?’, so impressed and excited was I by my first-
hand experience of mediation in a litigious
environment. My driving force then, as now, was that the
effective resolution of conflict should be in the hands of
those at the heart of the conflict. Mediators, lawyers, and
advisers can be catalysts, but the power and force of
mediation lies in its ability to hand the final decision
back to the clients.

My conviction in 1988 was that there was a real
opportunity to develop commercial mediation in
England, and indeed Europe, and my premise for
marketing this goal centred around four key
propositions, which I then called ‘the four Cs’:
• Consensus;
• Commerciality;
• Control; and
• costs.
From my experience as a litigator, and my mediation
experience in the United States, the most compelling
elements of mediation appeared to me to be:
• consensus – parties committing to the process;
• commerciality – clients able to drive an agenda

broader than the legal agenda;
• control/confidentiality – parties agreeing to actively

participate through commercial decision-makers and
retaining control of the decision to settle in private; and

• costs – clients wanting economic efficiency.

Today the list of corporate entities and businesses that
have successfully used mediation and benefited is
impressive – literally, thousands in this country and
around the world. Our files at CEDR Solve are littered
with comments such as:

‘My clients are very impressed by the effectiveness
of the mediation process. They are delighted that
the matter has been finally resolved not least so that
they can now concentrate on their core business
without this unwanted distraction.’

In this same case the lawyer indicated that the main
benefit to his practice of using mediation was: ‘of a
satisfied client’. So in looking to the future I want to
return to this theme of the client’s interest, and examine
how the four Cs are faring in today’s environment, and
how I believe they will sustain the process into the
future.

Consensus – creating the opportunity

Clients committing to the process is as relevant a factor
today as it was then. One of my earliest mediations in
San Francisco involved a subcontractor who was
mandated to attend the mediation. It was a very
successful mediation and the key to its success was an
early intervention from the mediator acknowledging
that the subcontractor needed to participate willingly
and that he was free to leave at any time. He chose to stay
and when the case settled he was the most relieved,
satisfied person in the room. His ability to be allowed to
buy in to the process, though compelled into it, was vital.
In the early days when we were developing commercial
mediation, the challenge was how to afford clients an
opportunity to participate in mediation. That
opportunity has now evolved through a number of
routes. The most influential has been without doubt the
Civil Procedure Rules (CPR) 1999 by which lawyers are
now required to give more comprehensive advice on
how and why mediation can be effective. The courts
have exercised the powers vested in them very skilfully
using the costs sanctions under rule 44; judges have
manifested increasing sensitivity to the role of
mediation; and there has been expansion of court-
sponsored mediation programmes from the Court of
Appeal to a number of district courts throughout the
country. These developments have been responsible
for getting many more clients to the mediation table.
From reviewing CEDR Solve’s client feedback and
settlement rates these opportunities have not been
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wasted. Time and time again clients express satisfaction,
sometimes amazement, that they have been able to
bring to closure a conflict that they have struggled with
for many years.

Our own experience at CEDR is also reflected in most
of the academic research on commercial mediation as it
evolves. There is no doubt that in many situations clients
totally appreciate the benefit of taking ownership and
responsibility for settling their disputes. There is also no
doubt however that, notwithstanding the increase in
uptake of commercial mediation in recent years there
are many situations where clients either do not get the
opportunity at all, or achieve less than they should have,
had they come to mediation earlier. As a mediator, I see
many cases where all the information needed to settle
was available without legal disclosure requirements. The
time taken to prepare for court had not added value to
settlement possibilities, only more frustration and
economic loss.

A first key question for the future then is: how do we
create more opportunities for commercial clients to
experience mediation and at the most efficient point of
the conflict? In responding to this question we have to
recognise the distinction between the art of persuasion
that gets parties to the table, and their choices once
there.

The last 15 years or so have demonstrated that
experience is the greatest catalyst for understanding the
benefits of mediation. It is for many clients like being
thrown a life-jacket. Like the life-jacket, mediation
services are often gratefully received but understandably
quickly forgotten. They are also not given much
consideration until the point at which they are needed.
How then do we move on from mediation as a distress
purchase, to ensure that conflict resolution systems have
the mediation option as a matter of course?

Integrating mediation into business systems

The answer is not novel. Now that mediation has
entered the mainstream, energy is needed to maintain
momentum through a number of channels:
• government and the public sector;
• lawyers and other advisers;
• the judicial system; and
• business organisations (see costs and economic

efficiency, infra).

Government and the public sector

The Government ADR pledge of 2001 put mediation on
the public agenda, and at CEDR we are witnessing a lot
more engagement with the public sector and seeing a
growing number of champions of the mediation process
in the civil service and local authorities. To maintain this
momentum in the next ten years, the field needs to
springboard off the experience and reputation of
successful mediation to bring mediation solutions more

into consumer and procurement contracts, government
public services, employment practice and disciplinary
procedures. The scope for mediation to assist in these
public services – employment, education, planning,
environment and health – is strong. There are already a
number of mediation schemes producing good results,
and the trend is set for far greater expansion. The
importance of the growth in the public area cannot be
underestimated for commercial mediation to truly
become mainstream, not the rescue package from the
adversarial system it almost always is. This, with
government support, will have a cascade effect
encouraging entrepreneurs, small business start ups,
regulators, hospitals, schools and other key social
institutions, to include mediation in their contracts,
protocols and procedures. Effective conflict resolution
in public and commercial life could be huge.

On a wider level of public policy development –
planning and environment – there is equally scope for a
new approach. It is interesting to read the political
biographies of respected statesmen, albeit with
opposing political leanings, such as Douglas Hurd and
the late Robin Cook, to see that their experience led
them to the conclusion that our adversarial approach to
life in politics and public service is eroding the
opportunity for sensible decision-making and it is no
doubt a great drag on the public purse.

The challenge for the field will be to recognise that
the wide scope and flexibility of conflict resolution
approaches will make demands on our current delivery
model. The field will require more mediators with a
broader range of disciplines but crucially, maintaining
quality, will be key. Investment will also have to be made
in designing appropriate procedures, protocols, and
delivery mechanisms that keep up with modern day
business practices. Training and education will be key.
This potential has already been recognised at CEDR as
we encourage a much broader range of individuals
seeking to learn the skills of commercial mediators.
It is clear from their motivations that a good number
have a broad agenda to take mediation to the heart of
their organisational structures. In the same way that
judicial pioneers immersed themselves in the learning
process on ADR, other members of the public sector
are beginning to demonstrate a similar keenness.

Judicial influence

The last 15 years have demonstrated the importance of
the role of judges. As early as 1992 the late Judge Fox
Andrews was making ADR Orders in the Official
Referees Court (now the Technology and Construction
Court), and in 1993 the Honourable Justice Creswell was
pioneering the use of ADR in the Commercial Court,
followed by the Honourable Justice Colman. These
pioneering judges were responsible for bringing some
very difficult cases to mediation. Since the CPR in 1999
there has been a whole body of supported judicial
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initiatives to bring parties to the mediation table. It is
what I like to call ‘the art of gentle persuasion’ with an
iron fist in a velvet glove where the parties are ‘directed’
to the negotiating table without loss of face. The CPR
and the judges’ interpretation of the CPR have been the
catalyst, but the final decision whether to settle is still the
parties’ responsibility. Over the years I have seen many
more clients like the subcontractor in San Francisco,
who have come to mediation with degrees of
apprehension and some understandable scepticism, but
achieved workable settlements that would not have been
possible without the additional persuasion to mediate.
So for the future I believe all judges should be trained in
the art of mediation and be aware of how and why it can
achieve workable settlements for many commercial
disputants.

It is more comfortable for judges to make
recommendations when they have a clear
understanding of what is involved. Hand-in-hand with
more judicial training is the evolution of more district
court schemes. In the next five to ten years every district
court should offer a mediation scheme and for these
schemes to work well it is important that client feedback
and satisfaction is measured. The court programme set
up in Arnhem, Holland by Judge Machted Pell and court
programmes in Canada, offer models of excellence
which should be studied by the DCA for appropriate
learning and transferability. It is important to invest in
these programmes with good facilities, administrative
support, and allocating appropriate time for mediation
to work. In my view five hours, rather than three, is a
more appropriate timescale for mediations of many
court cases. A supply of good experienced mediators,
sensibly remunerated, is also important. Remuneration
in mediations should bear some proportionality to the
professional advice given to clients at the mediation
table. If there are to be pro bono mediation schemes, all
professionals should give their labour free. I see no
reason why the mediation facility alone should
underwrite appropriate cost-effective dispute resolution
– all professionals should play their part in making the
system fair and affordable.

Lawyers as gatekeepers

Lawyers are still the primary gatekeepers to help
commercial parties resolve their disputes. In the last 15
years I have had the pleasure of witnessing the
transformation in mindset of a large number of
members of the legal profession. The most powerful
tools of persuasion have been actual experience of
mediation, and participation in mediator skills training.
Lawyers are quick to grasp the effectiveness of
mediation, and many are drawn to the appeal of the
mediation role. One of the challenges for the
development of this field for the future is the over-
supply of good, able mediators. It is somewhat
paradoxical that lawyer-mediators have a healthy

appetite to sit in the mediator seat and help other
lawyers’ clients resolve their disputes, but have less
effectiveness at opening up opportunities for their own
firms’ clients. There are of course notable exceptions,
but if clients are going to be given more opportunities,
lawyer-mediators need to apply their talents, energy, and
skills to increase those opportunities. There are a
number of ways they could be effective pioneers,
namely: using their experience to educate colleagues
and clients, building bridges across the different skill
groups within their organisations, and taking mediation
into the non-contentious arenas of law firms. The
commercial, property, probate, and tax lawyers, who
have more continuing client relations, should also have
their part to play in offering mediation as an exit
formula for commercial problems. Like legal education,
this is a big subject and the structure of law firms often
makes it difficult to set up sufficient incentives and
interests for individuals to do what seems obvious.

In my vision of the future all lawyers should be trained
in negotiation and mediation at law school.
Understanding the human and commercial dynamics
behind disputes is every bit as important as interpreting
the legal matrix. I spent many years practising law and
advising clients after becoming a mediator, and have no
doubt that the quality of my advice and approach was
richer and more efficient because of my mediation
training and experience. I believe lawyers would be
better conflict resolvers if they were required to study
communication skills and a variety of interpersonal skills
as well as being required to spend several years working
in non-contentious legal areas before graduating to
conflict work. The feedback from hundreds of lawyers,
solicitors, and barristers, who have been trained by
CEDR, has provided ample support for this proposition.
The majority have wished they had learned mediator
skills earlier, and many expressed distaste for the overly-
adversarial system they work in. Many, too, seemed to be
seeking escape routes to better ways of working. In the
next 20 years, I hope we will see the majority of law
faculties teaching a broad range of communication,
negotiation, and mediation skills, training future lawyers
to be problem solvers, and working unashamedly to find
the most cost-effective and commercially sound
solutions for clients.

In summary, getting parties to commit to the process
will require a great deal more time, energy, and
commitment, from those already engaged in this field.
What is needed is first, public sector employees and
commercial managers who understand and embrace the
opportunities that mediation offers to help resolve
conflict in organisations and in commercial relations,
supported by a cultural acknowledgment at board level.
Secondly, judicial and lawyer gatekeepers need to be
more expansive in the services they offer, supported by a
proactive judicial system which understands
proportionality and the need to offer parties sensible
opportunities to resolve their disputes themselves.
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Commerciality

When I first wrote about my experience in the United
States, and I gave examples of the kind of creative
solutions clients were engaging in, I was very much
influenced by a book, The Managers Guide to Resolving
Legal Disputes, written by my American friend Jim Henry,
founder of the CPR in New York. Today, it is remarkable
to see how successful clients have been in mediation.
Most come into the process as first-time users, but across
a broad range of backgrounds these decision-makers do
really engage. The consequence, as we all know, is that
the agenda widens in scope beyond the legal. They look
at the problem, get to test the possibilities and look at
issues from a fresh perspective, and new angles. In my
experience very few are passive. Lawyers and other
advisers have generally been supportive and understand
the need to step back and give the decision-makers
scope for engagement.

A large attraction of mediation is its flexibility, and the
opportunity to think out of the box. Settlements
involving restructuring of debt, broadening the scope of
insurance coverage, redefining IT specifications,
rewriting disciplinary findings, are all in my experience
common – the list is long and the war stories of the
mediators could fill volumes on the subject. There is,
nevertheless, definitely scope for improvement in this
exciting part of the process. Parties, mediators, and
advisers could achieve more with better skills and
preparation. Too often the preparation and the timing
of mediation can be too little and too late in the process.

In my experience it is extremely common to find
parties at the mediation table with inaccurate data on eg
loss of profit calculations, currency fluctuations, share
price data, multiples, and other significant data central
to calculation of loss. Basing an offer on incorrect data
can lead to whole negotiation strategies collapsing and
you, the mediator, are left trying to piece together the
fragile fragments of a deal. Decision-makers do need to
be adequately and properly briefed on all the possible
commercial issues and data, so that they can make
effective decisions at the mediation table.

A starting point for the future would be a clearer
understanding of the role of the commercial mediator.
He or she is there to assist the parties re-evaluate their
dispute from a broad perspective. The manner in which
it is done involves skilful facilitation techniques, but a
starting point is that the parties are fully prepared and
understand all the commercial, accounting, legal, and
other factors which the case has, and on which they can
educate their mediator. Mediation is not a banging of
heads together process, or a ritual trial of attrition of
who blinks first. What will damage this process is if, as
more cases come into mediation, decision-makers are
not as well prepared as they should be, or if mediators
have done inadequate pre-mediation facilitation work to
ensure that the right information is available and the
parties understand the scope of the process and their
roles.

In my view there is certainly more opportunity for
development of pre-mediation protocols on preparation
and commitment to the process. This kind of deal-
making should also allow for proper proportionate time
and energy commitment. Parties in my experience want
mediators to set and control agendas to avoid trials of
attrition into the night. I hope in the next ten years we
will continue a greater trend towards completing
mediation in a business day as witnessed through my
earlier Californian experience where a broad range of
commercial disputes all ended in the early rather than
late evenings unlike typical commercial mediations in
the United Kingdom. Few clients I see in mediation want
to sit around in the middle and late evening, most prefer
to devote a second day if justified. We need to see a
number of improvements:
• greater use of risk analysis and preparation in the pre-

mediation phase;
• better and more concise material delivered in advance

of the mediation;
• parties making use of pre-mediation conferencing and

preparing with advisers;
• more use of confidential pre-mediation statements;
• agreed agendas;
• better opening statements and presentations; and
• better anticipation of structuring and drafting

workable settlements.
Overall, more courage will be required from those
entering the process to be more dynamic and to seize
the many opportunities the process offers. I believe, and
indeed hope, we will see more clients following the
example of some global corporations who will only
retain lawyers with the appropriate skill to assist them in
mediating a resolution to their conflicts.

Control/confidentially – role of clients

We have just reviewed the CEDR definition of
mediation, which now reads:

‘Mediation is a flexible process conducted
confidentially in which a neutral person actively
assists parties in working towards a negotiated
agreement of a dispute or difference, with the parties
in ultimate control of the decision to settle and of the
terms of resolution.’

One of our objectives in the new definition was to give
more emphasis to the fact that parties are in ultimate
control of both the decision to settle, and the terms of
resolution. I have no doubt that however strong the
influences may be to get parties to the table, once they
are there it is important that they have a sense of
ownership and responsibility. Last year I was involved in
a debate with other mediators and the judiciary on
whether we should make mediation mandatory. The
mediation community there, who might well have been
expected to swing behind compulsory mediation,
rejected it as a step too far. However, a robust approach
is still needed to create the opportunity for clients to
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mediate, and judges will need to continue to review
parties’ behaviour and the degree to which they are
acting responsibly in trying to resolve differences. The
mandatory debate needs to be kept alive and continually
revisited. A distinction needs to be drawn between
getting to the table, and what you do when you are
there. There is a powerful argument that in a well-
managed process, control can be given back to clients
even in a mandated environment. One has to remember
that parties in conflict, and particularly in litigation, are
not in control. Getting decision-makers back into a
process which focuses on settlement creates an
opportunity to regain control.

In the future all lawyers’ offices and law courts should
have user-friendly material designed to explain effectively
how and why mediation works and particularly to give
emphasis to the important role of the client. There are
still too many misunderstandings about the process.
In a recent CEDR client feedback survey we found
that, over a three-month period, over 75 per cent of
commercial decision-makers were first-time users, and
87 per cent said that the process had exceeded their
expectations though they had not been sure of what
to expect!

The clients at the mediation table have important
responsibilities. They have to have the capacity and
authority to make settlement decisions. We all know that
it can sometimes be a struggle to get some decision-
makers to the table because of the belief that they can
delegate or make decisions from afar. Mediation can be
a very tedious process to some individuals used to a fast
pace, but those in the field need to develop confidence
and ensure that going into mediation they have got the
decision-makers working with them.

There are a number of themes around control that
need emphasis as we move forward:
(1) Coming to mediation does not deprive clients of any

rights, legal or otherwise, so commentators who
raise concerns about potential human rights issues
need to be reminded of the reality.

(2) The role of the courts and the mandatory debate
need to be kept alive and regularly revisited.

(3) Regulators and law-makers should respect the
inherent flexibility of the process and avoid
straitjacket reforms, respecting clients’ rights to
have control of the outcome of commercial
disputes.

Alongside control, confidentiality is a vital element of
mediation, enabling parties to be frank without fear of
losing face (or control) or losing out before they are
ready to make their own decision. It is a vital element of
mediation effectiveness. The most recent threat to this
cornerstone of mediation is the Proceeds of Crime Act
2002, which requires reporting of reasonably suspected
financial crimes. The legislation is broadly drafted and
whilst judges are exempt, mediators and arbitrators are
not. Clients and lawyers are advised not to make
allegations of criminal wrongdoing to avoid mediators

being obliged to report confidentially to the National
Criminal Intelligence Service (NCIS). To comply with
provisions in the legislation, mediators may have to
continue with the mediation whilst notifying the NCIS of
their concerns. There is still much debate about the
breadth and effect of the legislation – many lawyer-
mediators consider that they are bound by it and this
certainly has serious implications for commercial
disputes involving allegations of fraud and tax evasion,
non-payment of VAT, etc. While lawyers enjoy some
protection under the umbrella of legal professional
privilege and judges have total immunity, the mediation
profession is left in a potentially exposed position.

At the very least the future of the profession, which is
rooted in trusting the integrity of the mediator, requires
the development of appropriate European legislation to
protect this and perhaps even to afford the profession
the same immunity offered to the judiciary in Europe.

Ethical standards

As the field matures, there is inevitably a need to be very
clear about mediator ethical standards and the scope
and extent of confidentiality – in civil jurisdictions there
are different rules governing ‘without prejudice’ and
confidential communications. A uniform European
code would therefore be a good starting point, and we
would do well to look to the experience of North
America and Australia.

This issue needs to be tackled, otherwise this small
chink in the armour of confidentiality might, over time,
be prised open and sap the process of one of its greatest
strengths.

Equally, one must avoid ‘formalistic’ adherence to
confidentiality as a mystique blanket protection, and
remember its true purpose in mediation – to enable
parties to talk and negotiate freely and safely, in order to
find a path out of their current difficulties. Beyond this
there is considerable scope for flexibility in whether the
fact or outcomes of the mediation process need the
same level of protection. In many corporate, legal, and
public sector settings these levels of protection are
probably neither necessary nor, sometimes, desirable eg
in reports to the stock exchange, company creditors,
public committees, or the media. I have been involved in
a number of mediations where the dispute was already in
the public domain, and the settlement was the subject of
press coverage in all the quality broadsheets.

Press

Part of the job of the mediator in these types of cases is
to help craft the public announcements. The parties
want to tell their stakeholders they have mediated a
settlement. The press are now much more attuned to
mediation and tend to report the process more
accurately, but there are still some city commentators
who talk about the mediation ‘decision’. It is very
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important to the growth of this field that successes do
get documented. I am happy to see the credit for
mediated settlements being given to the city decision-
makers – and not the mediators. For the future
development of the field we will need to see more
column inches devoted to mediator successes – and the
ability of companies to add value to their shareholders
by effective resolution of conflict.

Costs and economic efficiency

One of the early attractions of mediation was the great
opportunity to find a cost-effective escape route from
financially-crippling litigation and management
expense. This is as true today as it was in 1990. Over the
past 15 years, court costs have risen substantially, and are
set to rise even more. Lawyers’ fees have in some cases
doubled. A recent survey by BDO Stoy Hayward entitled
‘Your business is at risk’, emphasised the real cost risk of
disputes. Their research confirms that the most
damaging consequence of disputes on business was the
effect on management time with 87 per cent of
businesses affected. Their findings concluded that
disputes:
• took up a lot of management time (87 per cent);
• led to financial loss (70 per cent);
• contributed to failure to meet targets (41 per cent);
• affected employee morale (31 per cent);
• affected business reputation (22 per cent); and
• led to high staff turnover (seven per cent).
These findings came from talking to a group of CEOs
from a wide range of commercial spheres including
finance, insurance, and retail, 75 per cent of whom had
been heavily involved in their company’s disputes, with
89 per cent of these disputes running more than three
years.

Against this backdrop it is clear that the future of
mediation as a tool for business is very great indeed.
What the mediation industry needs is a ‘tipping-point’,
to propel mediation into the business mainstream – we
have a track record, capability, and a history of
predominantly very satisfied users.

So, in a field where the cost of dispute is so great in so
many ways, what price for an effective exit strategy? What
price for a better system? Common sense dictates that
the costs of the mediation process, which are relatively
modest because of the fast track nature of its delivery,
are fair and proportionate. For the future of the field
and its clients it is important that a number of issues are
appropriately addressed:
• the process and its delivery should never be under-

valued;
• the process should not be overburdened by

unnecessary complexity;
• those advising clients should keep costs and

preparation in control;
• in large complex cases mediators should be properly

supported; and

• pro bono schemes should be offered where there is
genuine need, and all professionals should offer their
services on the same basis as the mediator.
For greater government and corporate support and to

make real progress, it is obvious that the field is in need
of systematic research to demonstrate its cost
effectiveness. The field has struggled to prove what is
imperatively true for the majority of mediation clients
who engage in a successful mediation, that they:
• save significant future costs outlays ;
• save further waste of management time; and
• re-focus on the business.
The mediation industry does, however, get caught
between a rock and a hard place, between two agendas:
• business wants to keep control and only turn to lawyers

as a distress purchase; and
• lawyers want to keep control and only turn to

mediators in a small percentage of possible conflicts.
One is back to the life-jacket problem. How does the
client carry the mediation life-jacket around as part of
their natural response to conflict?

The answer is obvious. The field must, through
empirical data and proper public relations and effective
marketing, bring to the attention of CEOs and CFOs
that mediation is a central tool of business conflict, and
that it is a perfectly normal response. As a mediator
when you have the opportunity to engage with
chairmen, CFOs and CEOs, they are always very
receptive – although I have noticed that like lawyers
they often think about the fun of the mediator role.

The incentives in terms of economic efficiencies seem
so obvious to those of us with experience, but we do
need to be much better at capturing the evidence and
then communicating it. Mediation fees are still presently
good value particularly where parties achieve
settlements.

Mediator community

We all know that the attributes of a good mediator are
energy, patience, and commitment. While the field
continues to develop, users will have an even greater
choice of mediators. As competition will be strong,
mediators will need to ensure they are alert, energetic,
and totally committed to avoiding staleness and
complacency. There are many ways to achieve this –
managing a varied workload, pacing and not taking
on too much, sharing knowledge and know-how,
staying committed to new learning and continued
development, and putting something back by using
mediator skills and talents to help in less-remunerated
areas.

I predict that over the next ten years we will see a
greater variety of personnel in the field, with lawyers no
longer predominating. There will be a greater number
of women and ethnic minorities represented, and the
age range will be broader. On the subject of energy, it is
another paradox that mediators are often expected to
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work solo while moving between rooms of highly paid
personnel in multiparty disputes, the costs to the parties
of their teams marching into the hundreds and
thousands. Good sense and proportionality suggest
there is scope for more generosity towards the mediator,
in paying for the costs of appropriate support whether it
be a co-mediator or assistant mediator. Again I predict
that over a number of years, mediators will argue for
better support, particularly in the larger multiparty
cases.

Conclusion

Those who have devoted time and energy to this still
relatively new field over the last decade or so have done
well. Commercial mediation is on the map in the
context of resolving legal disputes. We have skilful
mediators, and a reasonable number of educated judges
and advisers to help clients. Government and business
are aware of the process and both the public and
commercial sector have had some very good results.

The future of this industry and its success depends on
a steady stream of commercial and public sector clients
using the process and experiencing good outcomes.
The big challenge for the next period, is to put a great
deal more focus on the users of mediation.

Those involved in the field, most of whom are
mediators or aspiring mediators, need to recognise that
the majority of users of mediation will not be repeat
users on a regular basis, but there is an enormous
amount that needs to be done to profile the field of
mediation and the power of the process. The spotlight

needs to be on clients and users and their experience –
the heroes need to be the decision-makers, not the
peacemakers. This will require humility and energy
from the mediation community. We all need to think
how we can profile and get the mediation success stories
told, giving credit to the users.

Unless we marshal our collective resources in the
direction of the clients, we will find that the true
performance potential of mediation will not be realised.
When I started in this field we called mediation ‘the
sleeping giant’ of dispute resolution – today the giant is
moving but it still needs a good shove. The mediation
community will need to concentrate its collective
strength and energy to get it moving forward. The
potential is all there, but just as President de Klerk said
about Nelson Mandela, ‘When he reached the top of the
mountain, a lesser man would have sat down and
admired the view – but he knew there was another
summit and he kept going…’

The future of commercial mediation requires the
same spirit – there is no time to admire the view.

This article forms one of a number of chapters in the Tottel publication
Butterworths Mediators on Mediation: Leading Mediator Perspectives
on the Practice of Commercial Mediation, edited by Christopher
Newmark and Anthony Monaghan.

For further information and details of a 15 per cent discount for CEDR
Members visit www.tottelpublishing.com/mediation_cedr.html.

For further information on mediation, please visit
www.tottelpublishing.com/mediation_cedr.html.
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Mediation –
the Framework in England and Wales

Jon Lang
Mediator, London
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On 26 April 1999, the conduct of civil litigation was
significantly changed with the introduction of the

Civil Procedure Rules 1998 (CPR).
The CPR followed an enquiry into the civil justice

system chaired by Lord Woolf.  His report ‘Access to
Justice’ made a number of proposals and recommenda-
tions, and many of these were implemented by the CPR.

The CPR are aimed at fairness, speed and economy.
They are designed to encourage parties to be more open
and cooperative, and to settle their disputes.

Key provisions of the CPR

The ‘Overriding Objective’ of the CPR is to enable
courts to deal with cases justly.

The courts must further the Overriding Objective by
actively managing cases and this includes encouraging
parties to use alternative dispute resolution (ADR)
procedures if the court considers that appropriate, and
facilitating the use of such procedures. A number of
tools are available to this end, two of which are pre-
action protocols and costs sanctions.

Pre-action protocols

Pre-action protocols exist in a number of specific areas,
eg professional negligence, construction and engineer-
ing and defamation. One of their purposes is ‘to enable
parties to avoid litigation by agreeing a settlement of the
claim before the commencement of proceedings’ or, as
the professional negligence protocol puts it, to

‘. . . establish a framework in which there is an early
exchange of information so that the claim can be
fully investigated and, if possible, resolved without
the need for litigation.’

The professional negligence protocol goes on to deal
with what is to happen if mediation is suggested by a
party.  It clearly states however that no ‘party can or
should be forced to mediate or enter into any other
form of ADR.’ Indeed this has been made clear in an
important Court of Appeal decision referred to further
below, Halsey v Milton Keynes NHS Trust, given on 11 May
2004.

Even where a pre-action protocol does not apply, the
Practice Direction to the protocols provides that,

‘The court will expect the parties, in accordance with
the overriding objective . . . to act reasonably in
exchanging information and documents relevant to
the claim and generally in trying to avoid the
necessity for the start of proceedings’.

The Practice Direction goes on to say that,
‘Parties to a potential dispute should follow a
reasonable procedure, suitable to their particular
circumstances, which is intended to avoid litigation.
The procedure should not be regarded as a prelude
to inevitable litigation. It should normally include
. . . the parties conducting genuine and reasonable
negotiations with a view to settling the claim
economically and without court proceedings.’

Costs sanctions

The CPR give the court wide discretion when it comes
to apportionment of costs at the end of an action.
The general rule is that the unsuccessful party will be
ordered to pay the costs of the successful party. However,
the court is able to make a different order having regard
to all the circumstances, including the conduct of the
parties.  ‘Conduct’ includes conduct before, as well as
during the proceedings and in particular the extent to
which the parties have followed any relevant pre-action
protocol.

The exercise of the court’s discretion on costs has
been the subject of much debate over the past few years.
The debate was fuelled in large part by the decision in
Dunnett v Railtrack [2002] 1 WLR 2434.  In Dunnett, the
court exercised its discretion so as to deprive a successful
party of its costs because of its unreasonable refusal to
mediate following a suggestion of mediation by the
court. There are a number of other notable decisions in
this field but the most important is Halsey v Milton Keynes
NHS Trust [2004] EWCA referred to earlier. In Halsey, the
Court of Appeal, while refusing to exercise its discretion
to penalise a party who had refused to mediate, laid
down some guidance as to how the issue of costs or,
more importantly, costs sanctions should be
approached.

The Court of Appeal stated that most cases are
suitable for mediation and that lawyers conducting
litigation should routinely consider with their clients
whether disputes are suitable for ADR. Courts should
encourage but not compel parties to mediate their
disputes. Approval was given to various forms of ADR
Order made by judges that encourage parties to think
very carefully about mediation. During mediation,
parties can take whatever position they decide is
appropriate and the court will not enquire as to why
mediation failed. The veil of confidentiality remains
sacrosanct. Subsequent judgments have served to
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emphasise the importance of maintaining, except in
very exceptional circumstances, the privileged (without
prejudice) nature of communications made during
settlement negotiations, whether during a mediation or
otherwise (Reed Executive v Reed Business Information
[2004] EWCA Civ 887 and Venture Investment v Hall [2005]
EWHC 1227).

The Court of Appeal (in Halsey) went on to make clear
that a decision by a court to deprive a successful party of
its costs is an exception to the general rule that ‘costs
follow the event’. Importantly, the Court of Appeal
stated that the burden is on the unsuccessful party to
show why a court should make a different order. This
burden will only be satisfied if the successful party acted
unreasonably in refusing to agree to ADR.  A party who
refuses to consider whether ADR is appropriate or who
ignores an ADR Order made by the court is very much at
risk on costs.  If there is no ADR order the court should
look at a number of factors.  The Court of Appeal
provided a non-exhaustive list which included, for
instance, the extent to which other settlement methods
have been attempted, whether costs of an ADR
procedure would be disproportionately high and
whether ADR had a reasonable prospect of success. This
last factor should not in any way be regarded as a ‘let-
out’. A court’s starting point should be that most cases
are suitable for mediation, as indeed they are.

Since Halsey, other judges have emphasised the
importance of mediation in the dispute resolution
landscape. In Burchell v Bullard [2005] EWCA Civ 358,
Burchell, a builder, sued the owners of a house on which
he had worked for unpaid fees and the owners counter-
claimed for loss arsing out of alleged defects. The
builder’s lawyers suggested ADR. The response was that
it was all too complex for mediation to be appropriate.
At trial, the builder recovered most of what he had
claimed but the owners of the house recovered only a
fraction of their counterclaim. Inevitably there was an
argument on costs which ended up in the Court of
Appeal. Ward LJ was of the view that the reason for
refusing ADR given by the owners of the house (that the
matter was too complex) was ‘plain nonsense’. He went
to say that,

‘The court has given its stamp of approval to
mediation, and it is now the legal profession which
must become fully aware of and acknowledge its
value. The profession can no longer with impunity
shrug aside reasonable requests to mediate.’

Mention should also be made of Court-annexed
mediation schemes.

Court-annexed schemes

Court-annexed schemes are available in a number of
county courts and in the Court of Appeal. Judges, if they
consider it appropriate, will encourage parties to a
dispute to try mediation under an appropriate court
scheme.

A pilot scheme was established in the Central London
County Court enabling the court (pursuant to a Practice
Direction), to issue a ‘notice of referral to mediation’
requiring parties to certain types of dispute to attend a
mediation or give reasons for not doing so. Despite an
objection to mediation from a party, the court could still
order that a mediation proceeds. The scheme ran from
1 April 2004 to 31 March 2005. Cases are no longer
referred under the scheme although there are still cases
‘in the system’. No doubt there will be much analysis of
the results.

Recently there have been a number of Small Claims
pilot mediation schemes launched. Indeed, the Govern-
ment has made available a ‘Toolkit for Court Mediation
Schemes’ to assist courts with the introduction of
mediation schemes or simply to become more aware
of mediation and its benefits.

Also, the Government recently launched a ‘National
Mediation Helpline’ as part of its commitment to make
available mediation to as wide an audience as possible.

Finally, the Government recently published a paper
on the effectiveness of its commitment to itself using
ADR contained in the Government’s ‘pledge’ (to use
ADR where appropriate) announced back in March
2001. The results show a similar level of ADR activity to
that illustrated by the Government’s previous report
and thus it appears that the Government is at least
maintaining its own level of commitment to ADR.

Summary

There is no specific statute dealing with mediation.
However, English civil procedure encourages and more
and more judges are encouraging parties in dispute to
try and negotiate a settlement rather than proceed to
trial. Indeed, judges may well penalise in costs a party
who unreasonably ignores a proposal of mediation
made by an opponent, or who ignores an ADR Order of
the court.

Nor is there any specific regulatory framework for
mediators. Most mediators undergo some form of
training but it is not compulsory and anyone can hang
up a shingle and call themselves a mediator (although
very few if any mediators are without some form of
training).

The mediation sector in the United Kingdom is still
evolving. A number of factors may influence its
development. The Civil Mediation Council, a body
established in 2003 to represent the common interests
of mediation providers and mediators in promoting
mediation will no doubt play a part, as will individual
mediation service providers, judges and the government.
The EU Directive on mediation may also have some
influence but the single biggest factor is likely to be
simple market forces, because there is no doubt that
mediation, being the effective dispute resolution tool
that it is, is now what businesses want to hear about.

CONFERENCE PAPERS
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Deal Mediation
Paul Jacobs

QC, C Med, C Arb; Elkind Lipton & Jacobs LLP, Toronto
pjacobs@eljlaw.com

What is deal mediation?

I have seen no definitions of this concept, but among
businesspeople and commercial mediators, the term is
certainly developing. A deal mediation may be
distinguished from litigation mediation in a number of
ways.

Among the differences first, there is no existing
litigation or structured dispute between the parties.
Secondly, the parties may therefore choose to be
unrepresented by counsel. Thirdly, the parties may
already be commercially connected through some form
of agreement, or may wish to negotiate a new
agreement, but need a facilitator.

These differences alone can create a completely
different complexion in deal mediation from that in
litigation mediation.

Let me offer an example of the case of two principals
in a commercial corporation who hold 50/50 interests
in shares and have in fact, a shareholders’ agreement.
This would typically be a document that was negotiated
with care and consideration, signed, deposited in a
drawer or a file, and did not to see the light of day for
years. Why does it surface now?

It may be that the shareholders have different styles
and different strengths, and that over time their
different views have led to breakdowns in
communication, or even to deadlock. When events of
this type occur, there is inevitably a domino negative
effect on staff and on the work environment generally.
These typically translate into a negative effect on
revenues in a ‘small business’. A situation such as this
may come to the attention of the corporate solicitor, but
he or she would most likely be in a position of conflict in
attempting to mediate between the principals of the
company.

So how does a mediator get a mandate to conduct a
‘deal mediation’ in circumstances such as these? It is
possible that one of the principals knows a mediator, and
makes the contact. The other principal, however, may
not be prepared to agree to a person suggested. Perhaps
the corporate counsel will make a recommendation.
Where corporate counsel becomes involved, it is most
likely that he or she would offer the names of two or
three mediators and let the parties decide for

themselves who they should use. This could lead to a
‘beauty contest’, where the shareholders either together
or separately interview potential candidates for the
mediation. However, such interviews give the mediator
an opportunity to ask many questions of the principals,
the answers to which will be needed in the mediation
process. The referral might come from a neutral service
provider consulted by one of the parties, or by a lawyer
for either of them.

Mediation agreement

Once the parties agree on a mediator, there should
always be a mediation agreement. The individuals
themselves will be the parties to the mediation. The
corporation may also be a party. In the course of the
preliminary interviews, the mediator should have
discerned some of the different views and styles of
management of the parties.

Keeping those in mind, the mediator should have a
carefully crafted mediation agreement delivered in draft
form to the parties along with a template for a statement
of issues. The mediator should remind the parties that
an issue for one is an issue for both.

While the documents are with the parties for review
and completion, the mediator should consider what he
or she has learned about the goals of each of the parties;
their understanding of the shareholders’ agreement;
the nomenclature to be used in the mediation to
overcome any potential imbalances; and their
consideration of the type of techniques which may need
to be used in the mediation.

The parties should be instructed to list all the issues;
what they believe to be their own strengths; their goals
for the company in the short, medium, and possibly
even long term; to undertake to work together with the
assistance of the mediator in negotiating new strategies
for the ongoing operation of the company, the
increased potential for sales and revenues, and
ultimately the unification of management and
management philosophy.

Once the mediator receives the statement of issues
from each of the parties (and they must have sent copies
to each other as well), the mediator should look for
obvious similarities in each aspect of the statement of
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issues. The mediator should list those similarities to
demonstrate later to the parties that they may not be as
far apart as they thought.

Underlying issues

In terms of the differences between the parties in their
statements of issues, it is still possible to look for generic
underlying issues; for example, trust, frustration, and
matters which are not usually expressed in actual words.

In the first meeting, emphasis should be put on the
voluntariness already demonstrated by the parties
having agreed to mediate, having signed the mediation
agreement, and having appeared in person for the
mediation. These are all positive signs and show a
willingness to achieve an agreement. The venue for the
mediation should be neutral, and not at a place of
business of either party. A hotel boardroom is perfect.

The parties should be told that they have an
important role in negotiating their new deal and that,
with the assistance of the mediator, it is they themselves
who will become the authors of their deal. They should
also be informed that by virtue of authoring a deal, they
will be most likely to live up to its terms.

It should be established very early in the first session,
that the parties have similar goals in connection with the
business of the company itself. It may be that they wish
to build sales to a certain level over the next five or ten
years, and then sell the company, dividing the proceeds.
Once this sort of framework is established, the mediator
can work on a consistent basis through each of the steps,
pointing the parties in the direction of small, but
growing, areas of agreement.

Use of language

Language should be addressed and certain terms
dispensed with. For example, the concept of ‘complaint’
can be changed to ‘observation’ or ‘concern’; ‘I have a
solution’ can be changed to ‘suggestions’ with a positive
spin. Changing nomenclature in this fashion will
overcome the use of language which has led one party to
irritate the other and caused him to become angry and
lose focus.

Focusing on solutions

The use of flip charts is very important. It is an old
technique, but if the issues are listed by the mediator on
a flip chart, then the parties can be asked to work
together to find potential solutions, focusing on the
chart, and not on each other.

I had a deal mediation recently where a business
retreat was going to be held later in the year. There was a
goal established in the mediation to develop a unified
management front so that the principals could sit side by
side, shoulder to shoulder, and discuss their common
philosophies, and their mutual goals, to their
management and staff.

In cases where there is a target date for the resolution,
a timetable should be worked out to ensure that enough
dates are made available by the parties and the mediator
to complete the task at hand.

This is only one typical example of a deal mediation. It
is quite possible that mediators will become involved in
negotiating deals in the first instance with the parties
directly, and that the lawyers will only become involved
in drafting and finalising the contract.

The emphasis in each of these situations is in making
the deal, or the new deal, and not mediating a resolution
to the conventional dispute.
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Med–Arb: a Fresh Look
Claude Thomson*

QC, FCIArb, LLD; Toronto, Ontario
claude@claudethomson.com

Med–Arb is a controversial dispute resolution
process. It is a neutral attempt to mediate a

dispute on the understanding that if the mediation does
not result in a settlement the neutral will deliver an
award that finally decides the issues between the parties.
While the culture and tradition in many countries
accepts this dual role and assumes that an arbitrator will
be seeking to mediate any dispute in the course of the
proceeding, the practice has not been widely adopted in
North America. In this article I:
• provide a brief history of Med–Arb in its modern

context;
• analyse the advantages and disadvantages of

mediation and arbitration;
• examine the statutory provisions and legal constraints

that impact a Med–Arb process in Canada;
• consider the advantages and disadvantages of Med–

Arb as it has functioned in North America; and
• propose alternative formats and situations that are

appropriate for the enhanced use of Med–Arb to
resolve commercial disputes.

The History of Med–Arb

It is now widely accepted within both national and
international business communities that the prompt
and efficient resolution of conflict plays a key role in
ensuring an efficient and competitive marketplace. An
unnecessarily long and expensive dispute resolution
process will imperil existing business relationships,
future business prospects, and will add an unnecessary
cost to carrying on business.

In consequence, businesses often attempt to avoid the
regular litigation and arbitration process by pursuing
alternative forms of dispute resolution that are more
closely tailored to the specific interests of their business.

The objective is to find a process that is cost efficient,
is as prompt as possible, produces savings in cost and
aggravation, allows the parties to maintain as much
control over the dispute resolution as possible, and
encourages and supports the preservation of existing
and future business relationships. Parties now have
before them a wide variety of dispute resolution
processes including litigation, negotiation, mediation,

arbitration, and various hybrid forms of ADR that
combine features of various models in order to attempt
to secure the benefits from each.

Mediation–Arbitration: the traditional model

Med–Arb has traditionally been recognised as a hybrid
form of ADR. It combines mediation and arbitration –
which are generally regarded as independent forms of
ADR – into a single two-step process. In the traditional
form a neutral brings the parties together and
encourages them to settle through mediation; if the
mediation does not resolve the dispute the same neutral
commences a fresh arbitration hearing. A successful
mediation results in a final binding agreement between
the parties. A decision by the neutral following a
mediation that does not result in settlement produces
an enforceable award.

Med–Arb is seen as a process that attempts to capture
the independent strengths of both mediation and
arbitration while limiting their perceived weaknesses.

The advantages of mediation are well known. They
include its consensual and confidential nature, lower
costs if successful, greater flexibility and a process that
can be managed by the parties. The perceived weakness
is that the mediator cannot render a binding decision if
the mediation does not result in a settlement.

The main strengths of arbitration are that the
arbitrator’s decision is final and binding on the parties,
that rights of appeal can be limited, that the process and
the decision can be more confidential than public
litigation in the courts, and that its process, including
the choice of the neutral, is under the control of the
parties. Weaknesses include the fact that the parties are
dependent on the efficiency and fairness of an
arbitrator, the process can be slow and expensive, the
parties may have little control over the process, and in
the end a decision that is not desired by either may be
imposed on the parties.

Med–Arb emerged as an attempt to combine the
consensual nature of mediation with the finality of
arbitration. We will now examine the advantages and
disadvantages of Med–Arb and seek to determine why it
has not become a more popular form of ADR.

Advantages of Med–Arb

The most compelling reason to engage in Med–Arb is
the prospect of achieving a prompt resolution to a

* Claude Thomson is an arbitrator, mediator and litigation consultant in
Toronto, Canada. Research for this paper was conducted by Ben
Bathgate, student-at-law with the national firm of Fasken Martineau
DuMoulin LLP.

GLOBAL ROUND-UP

21IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER December 2005



22 IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER December 2005

dispute with minimum expense, aggravation, and
inconvenience to the parties. Most of the literature
suggests that Med–Arb produces a final result far more
efficiently than the traditional options of litigation and
arbitration. It is expected that the parties will not have to
suffer the costs and delays associated with two reviews of
the evidence, one by a mediator and one by an
arbitrator or judge. Moreover, the hope and expectation
is that a settlement will result so that the parties will have
resolved the dispute themselves.

It is argued that Med–Arb gives the parties greater
control over the management of their dispute. During
the mediation phase the parties are in complete control
of any settlement that is reached. If mediation does not
result in a settlement the parties can devise a subsequent
arbitration process that suits their business interests and
ongoing relationships.

A controversial feature of Med–Arb, but one that can
be seen to be an advantage to the parties, is the fact that
during the mediation process the parties are likely to be
highly-motivated to settle in order to avoid losing control
over the dispute. This is particularly true as the mediation
proceeds and the neutral appears to encourage a
settlement of an issue on a particular basis. The parties
will be well aware that their mediator may ultimately take
on the hat of arbitrator and decide the issue that is then
being discussed. Of course, the parties will recognise the
obvious advantage that if the mediation phase is not
successful, finality is ensured because a neutral will
deliver a conclusive and binding award.

Disadvantages of Med–Arb

Many experienced and highly-ethical neutrals remain
convinced that mediation and arbitration by the same
person are inherently incompatible. A mediator focuses
on the interests of the parties and encourages them to
settle their dispute according to their best interests, not
necessarily in a manner that respects their legal rights
and obligations. By contrast, an arbitrator is expected to
decide according to the law and the evidence by
delivering an award that finally determines the legal
rights of the parties. The issues that dominated the
mediation may be irrelevant in the arbitration but
nevertheless are part of the record that has been
collected by the neutral.

Critics of the process point out that a neutral may not
necessarily have the skills to function effectively as both
a mediator and an arbitrator. Moreover, if one or more
of the parties is not confident that the neutral has that
special skill, the trust that is so important to the
mediation process will be undermined.

It is pointed out that the traditional form of Med–Arb
can provide a party with an opportunity and perhaps
incentive to undermine the bargaining and mediation
process. There is a risk that a party may take advantage
of this process by focusing on persuading the mediator
with a view to influencing a final award when the

mediation inevitably will not result in settlement.
There also is a legitimate concern that parties may be

disinclined to make the usual disclosures that are
common in mediation if they fear that that disclosure
will prejudice the arbitration process.

Critics strongly object to a Med–Arb process that
allows a neutral to use coercive tactics to achieve an early
settlement rather than risk an apparently adverse award.
Such tactics can cause the parties to lose control over
their process. Interesting questions arise about the
acceptance by the neutral of confidential information
during the mediation process. It is said that the Med–
Arb process necessarily violates the rules of natural
justice. A neutral acting as mediator is given sensitive
information because of the assurance of confidentiality.
Once the mediation fails the neutral is required to
either attempt to ignore information which may be
highly prejudicial to one party or make a disclosure that
violates the assurance of confidentiality. A process in
which the neutral meets with the parties only in the
presence of one another denies the neutral and the
parties the opportunity to achieve a mediated
settlement through private meetings with the parties.
Such private meetings are usually considered very
desirable in mediation processes.

Laws that regulate mediation by arbitrators

Canadian provinces and territories have statutes that
govern international commercial arbitrations. Those
statutes have sections similar to section 3 of the Ontario
Act that provides:

For the purpose of encouraging settlement of a
dispute, an arbitral tribunal may, with the agreement
of the parties, use mediation, conciliation or other
procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not
disqualified from resuming their roles as arbitrators
by reason of the mediation, conciliation or other
procedure.

That section appears to allow a Med–Arb process with
the consent of the parties.

Notwithstanding the qualified endorsement of Med–
Arb in statutes governing international commercial
arbitrations the provinces and territories have enacted
statutes to regulate domestic arbitrations that appear
to contain restrictions on the process. For instance,
section 35 of the Ontario Arbitration Act 1991 (the
statute that regulates domestic arbitrations) directs that:

‘The members of an arbitral tribunal shall not
conduct any part of the arbitration as a mediation
that may compromise or appear to compromise an
arbitral tribunal’s ability to decide the dispute
impartially.’

Although this section does not necessarily prohibit
Med–Arb it clearly directs that a tribunal, once
established as an arbitral tribunal, is not entitled to take
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on a traditional mediator’s role. Of course, it must be
recognised that the parties can expressly opt out of this
provision if they choose.

One can ask why two Ontario statutes, one governing
domestic arbitration and the other governing
international arbitration, deal with the mediation role
differently. The Ontario statute governing international
arbitration adopts the Model Law which more closely
conforms with international practice. The question
remains in a domestic arbitration as to whether Ontario
public policy would prohibit fully informed parties from
agreeing to a mediation role by an appointed arbitrator.

The Labour Relations Act of Ontario section 50(1)
confers on the parties the right to refer a grievance
under a collective agreement to a single mediator/
arbitrator for resolution. Although this is given within
the context of labour relations, the section appears to
represent a strong legislative endorsement of Med–Arb
in Ontario.

In many parts of the world negotiation, conciliation
and mediation have historically been the dispute
resolution processes of choice. Arbitrators have been
encouraged to facilitate settlement before resorting to a
determination of legal rights. The arbitration process
often becomes an informal Med–Arb in which the
neutral resolves the dispute after settlement efforts have
failed.

The following are examples of statutory schemes that
encourage mediation by arbitrators with the consent of
the parties.
• The Commercial Arbitration Act 1990 of Queensland,

Australia allows parties to an arbitration agreement to
authorise an arbitrator to act as mediator before or
after proceeding to arbitration and whether or not the
arbitration will continue.

• The Commercial Arbitration Act 1984 of New South
Wales, Australia similarly provides that parties to an
arbitration agreement may authorise an arbitrator to
act as mediator whether before or after proceeding to
arbitration and whether or not the arbitration will
continue.

• The law in Brazil that regulates arbitration provides
that the arbitrator shall at the beginning of the
procedure try to mediate the issues between the
parties in the hope of achieving a settlement that may
become the basis for an arbitral award.

• The laws of the People’s Republic of China provide
that an arbitral tribunal with the consent of the parties
may attempt mediation prior to making a ruling, and
if the mediation fails will promptly deliver a ruling.

• The arbitral rules of the China International
Economic and Trade Arbitration Commission
(CIETAC) provide that an arbitral tribunal may
conciliate cases in a manner that it considers
appropriate, and if conciliation fails will proceed with
the arbitration.

• The International Arbitration Act of Singapore
provides that an arbitrator, with the consent of the

parties, may act as a conciliator and will disclose
information he has received in mediation if he
considers it material to the arbitral proceedings.

• The rules of the World Intellectual Property
Organization (WIPO) encourage a mediator to
promote settlement of the dispute and, if
unsuccessful, to propose procedures including
arbitration by the mediator.

• The law of Hong Kong allows an arbitrator to conduct
mediation if both parties are in agreement.

Summary

• Parties to domestic and international commercial
disputes would be attracted to a fresh process that is
likely to significantly minimise the time, expense,
aggravation and inconvenience that the parties will
experience in the standard and prevalent dispute
resolution processes.

• The greatest obstacle to the acceptance of Med–Arb as
a fresh, alternative procedure is the cultural aversion
that infects the point of view of many traditional ADR
practitioners.

• Med–Arb has earned legislative respect in a number of
western countries including Canada, and is in fact
practised in a number of countries worldwide.

• There are legitimate concerns about the possible
abuse of Med–Arb and safeguards should be sought.
The fully-informed consent of the parties may resolve
legal concerns about jurisdiction.

Suggestion for Med–Arb in a commercial contract

Standard clause

Any dispute arising out of or relating to this contract
including the breach, termination or validity thereof
shall be finally resolved by mediation/arbitration
facilitated by the chosen neutral in accordance with the
following procedure which is intended to be
confidential, cost efficient and timely.
(a) The parties select … to be their neutral to mediate

and, if the dispute is not settled, to determine the
dispute by issuing an arbitral award that will be final
and binding on the parties and will not be subject to
an appeal to the court.

(b) If the person selected by the parties to this
agreement to act as neutral is unable or unwilling to
serve, the parties will attempt to select a neutral that
is acceptable to both. If the parties cannot agree on
the choice of a neutral the Med–Arb proceeding will
be terminated and the parties will be left to resolve
their dispute through such other procedures as are
available to them.

(c) The neutral will preside fairly and attempt to achieve
a just resolution of the dispute in a confidential
process. The parties recognise that the neutral will
receive relevant information while acting as
mediator during private caucuses and otherwise and
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agree that these activities will not impair the ability,
status or jurisdiction of the neutral to decide as
arbitrator if the dispute is not settled.

(d) The mediation phase will terminate if the parties
reach a settlement of all outstanding issues or if the
neutral determines that the mediation process
should be terminated and that the neutral should
prepare to decide the issues.

(e) If the mediation is terminated the arbitration
process will begin. If the parties have agreed to an
oral hearing a date and arrangements for the
hearing will be established. The neutral, after
hearing from the parties, will decide what if any
information that was received in the mediation
process should be accepted and relied on in the
arbitration.

Comments

• This format recognises that a neutral selected to
facilitate a Med–Arb must have the complete trust of
both parties. It is inappropriate that an appointing
authority should impose a neutral on a party in this
format.

• This format assumes that in an appropriate case the
neutral can allow the mediation and arbitration to
proceed quickly and at relatively little cost. The
neutral can decide at an early stage whether it is
necessary for the parties to be ready to produce
witnesses, documents and arguments at an arbitral
hearing that might follow a failed mediation. The
process is dependent on a trusted, fair and efficient
neutral who can shorten or eliminate much of the
formality in an arbitration process.

• Paragraph (b) above assumes that the parties will not
agree to have an appointing authority select a neutral
to manage a Med–Arb because of the special
qualifications that are required. Perhaps I am unduly
pessimistic.

Med–Arb opt out – a possible option

Parties who fear that the selected neutral may act
unfairly or coercively during the mediation process may
retain an option to withdraw from the process at any
time during the mediation. The comfort from such a
reservation has to be weighed against the likelihood that
the flexibility, insight and persuasiveness of the neutral
will be impaired by the prospect of the opt-out clause
lurking in the background. If a party believes that an
opt-out clause is required, Med–Arb should probably be
rejected.

Med–Arb and final offer selection

Experience shows that some disputes are ideal for
settlement by a process of final offer selection. The
parties are encouraged to be reasonable because the

neutral must select between the two last offers that have
been presented. This process is most useful when the
issues are narrow, primarily monetary in nature, and
when a private, prompt, and fair solution is required. If
an appropriate neutral can be found to manage a Med–
Arb process, the parties may be able to achieve a
settlement without the necessity of an arbitral hearing
and an award that can be embarrassing to the losing
party. Another possible option is to allow either party to
opt out of the process after final offers have been
exchanged but before they have been presented to the
neutral for consideration. Both parties are then in a
position to decide whether an award against them will be
within a range that they can tolerate.

Prohibition of private contact and caucuses

Many, but not all, mediators believe that private contact
with the parties and their advisers in the form of
caucuses or otherwise better allows the neutral to
understand the interests and expectation of the parties
in order to model suitable suggestions for settlement.
The mediator in this format will receive information on
a confidential basis that is relevant, and might be
prejudicial to the position of an opposing party. A
legitimate challenge to the Med–Arb process often
centres on the effect of such private contacts either
consciously or otherwise on the neutrality and
appearance of neutrality of the neutral. The following
clause has been suggested to address this issue:

‘If caucusing (meeting separately with each party) is
used during the mediation process, any statements
in caucusing which might influence the decision of
the Mediator/Arbitrator will be revealed to the other
side prior to the decision of the Mediator/Arbitrator
(this will not apply if the parties reach an agreement).’

This issue is difficult. Some neutrals make extensive use
of private communications and caucuses, and will find it
difficult to know what to reveal that might influence
their decision. Some believe that an impairment of
private communications and caucuses will prejudice the
prospects of achieving settlement to the satisfaction of
the parties.

The obvious purpose of Med–Arb proceedings is to
resolve the dispute in as cost-efficient a way as possible.
Accordingly, it should be possible for the parties to agree
to a Med–Arb proceeding where the neutral may begin
as mediator, become arbitrator, and resume a mediator’s
role as the matter proceeds. This unusual procedure
might be attractive in some circumstances.

Conclusion

Med–Arb will be a very attractive dispute resolution
process when administered by a neutral who has
excellent mediation and arbitration skills, and is trusted
by the parties. With the informed consent of the parties
no issue of independence or partiality will arise. It would
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be understood and agreed that information would not
be accepted or relied on unless it was disclosed to the
other party in the arbitration process. Concerns about
the possible contamination of the neutral by receiving
information or arguments in private meetings are
overstated. Judges regularly rule on the admissibility of
evidence, and if that evidence is rejected the judge
disregards the information that has been tendered. In
my view an experienced neutral should and will be given
the same respect. The challenge is to persuade parties
and experienced neutrals in the western world to take a
fresh look at Med–Arb in the light of modern pressures
for a prompt resolution of commercial disputes at a
minimum of expense, aggravation, and inconvenience
to the parties.
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Waiting for years to have your case heard before the
courts (let alone resolved) is something that is

accepted and, sadly, expected in Croatia. As in many
countries, the backlog of court cases is a huge,
frustrating issue. Currently there are approximately
1.5 million cases waiting to be resolved in Croatia. A
question that is logically asked is: how can I avoid being
number 1.5 million and one in line? Well, the solution
seems rather simple: find an alternative method of
dispute resolution.

This article focuses on mediation in Croatia as an
alternative method for dispute resolution for civil
disputes. First an outline of the Croatian Mediation Act
of 2003 is detailed. Then a brief description on the status
of mediation in practice is set out. Finally, a forecast of
the future of mediation in Croatia is detailed.

Mediation Act

A legal framework for mediation in civil and commercial
disputes has existed for decades in Croatia.1 A basis for
‘amicable’ or out-of-court dispute resolution can be
found in the provisions of the Croatian Constitution,
Civil Code, Civil Procedure Act, and the Arbitration Act.
However, despite the legal framework, practice in the
field of mediation was scarce.

As part of the judicial reform that Croatia is
undertaking to relieve some of the burden of the courts
in line with the Council of Europe Directives, and in
preparation for its accession to the European Union, it
institutionalised mediation as a method of alternative
dispute resolution (ADR) by enacting the Mediation Act
in October 2003.2

The Mediation Act is the general and fundamental
source regulating mediation in civil disputes, including
disputes in the fields of commercial, labour, and
property law, which the parties may freely dispose of
unless a special procedure is prescribed for a certain
dispute.3 The Mediation Act initially took the
UNCITRAL Model Law on International Commercial
Conciliation (of 2002) as its basis, but divergences
were made during the drafting and it now includes
unique and distinctive features. The Mediation Act is
based on principles that are considered universal for any
type of mediation: party autonomy,4 party consent,
informality and confidentiality of the proceedings,
equality of the parties, and promoting mediation
as an ADR.

Definition of mediation

The Mediation Act has adopted a definition for
mediation which includes every process, however
referred to (mediation, intermediation, conciliation)5

whereby the parties strive to resolve their dispute in an
amicable way with the assistance of one or more
mediators (conciliators) that assist the parties in
reaching a settlement, without the authority to impose a
binding decision on the parties.

Commencement of the mediation process

For the commencement of mediation proceedings no
previous agreement on mediation is necessary. Unless
agreed otherwise, the mediation process starts with
acceptance of the proposal to commence the mediation
process, which is submitted in writing to the other party.
If the other party does not respond to the proposal
within 15 days of its receipt, or within such other
deadline designated in the proposal, it will be deemed
that the proposal was rejected.

Mediators/conciliators

The parties agree on the number of mediators, and who
they shall appoint as a mediator, pursuant to the rules
they have approved. If they cannot reach an agreement
on the number or identity of mediator(s) they may
request a mediation organisation or third person
(nomination body) to determine the number of and/or
appoint the mediator. Unless requested otherwise by the
parties, the nomination body shall nominate just one
mediator. In the case of mediator nomination by the
nomination body the mediator must either be a judge
from the civil/commercial law field or an attorney-at-
law.6 In appointing the mediators the nomination body
shall take into account the circumstances of the case, the
need for the mediator to be independent and impartial,
the characteristics he/she should have, and the necessity
in an international conciliation for the mediator to have
different citizenship from that of the parties to the
dispute.

The mediator/s must be impartial and treat the
parties equally. They must disclose all circumstances that
could trigger a justifiable doubt as to their
independence and impartiality throughout the
proceedings – from the moment they are offered
nomination as a mediator. The parties must, on
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discovering any such circumstances, immediately
request the nomination of another mediator. If they do
not, they lose the right to do so later, together with the
right to raise the issue of the validity of any actions
undertaken by, or facilitated by, the mediator. Whether
or not there should be such a provision in the Mediation
Act, whereby mediation shall only take place if and when
the parties agree, is questionable.7

Conduct of the proceedings

The mediation process is conducted as agreed by the
parties, and they may conclude a written agreement on
the manner of conduct. Failing agreement on the
conduct of the mediaton, the mediator may conduct the
mediation proceedings in such a manner as the
mediator considers appropriate, taking into account the
circumstances of the case, any wishes that the parties
may express, and the need for a speedy and permanent
settlement of the dispute. In any case, in conducting the
proceedings, the mediator shall seek to maintain fair
treatment of the parties. Finally, if the parties have not
regulated the mediation proceedings, the mediator is
entitled to apply the provisions of the Civil Procedure
Act in an appropriate manner, especially with respect to
convening, delivery of the invitation (to mediate) and
deadlines. The issue has also been raised as to whether
the application of the Civil Procedure Act in mediation
proceedings is desirable, considering the basic principle
of informality of mediation proceedings and the
fundamental differences between mediation
proceedings and civil proceedings.

Article 7 of the Mediation Act provides that unless the
parties agree otherwise, the mediators may at any point
during the proceedings recommend their proposals on
settlement by which the parties could terminate the
mediation proceedings, including the wording of such
settlement. Furthermore, mediators are obliged to
participate in the formation and drafting of the
settlement at the parties’ request. Concerns have been
raised with respect to this clause, especially by those who
feel that the role of the mediator should be a facilitative
one, whereby the mediator should assist the parties in
reaching their own settlement, and not an evaluative
one, whereby the parties may feel that the mediator has
taken sides.

An interesting deviation from the Model Law can be
found in Article 8 of the Mediation Act which regulates
communications between the mediators and the parties.
Pursuant to Article 8, the mediator shall act in the
presence of both parties. If the mediator communicates
with one of the parties in writing, a copy of that
correspondence must be delivered to the other party. If
the mediator has a discussion regarding the subject
matter of the dispute with one of the parties, he/she
must immediately inform the other of the discussion.
This solution has eliminated one of the basic techniques
of mediation – caucusing, ie holding separate meetings

with each of the parties.8 Mediation without separate
communication with the parties is unimaginable for
most mediators. The solution provided by the Mediation
Act has been criticised and it is hoped that amendments
will be made to the Act in this respect.

Termination of the mediation proceedings

Pursuant to Article 9 of the Mediation Act, the
mediation proceedings are terminated by:
(1) conclusion of a settlement agreement;
(2) the decision of the mediator, rendered usually

after consultation with the parties, due to the fact
that further efforts at mediation are no longer
useful;

(3) a written declaration of the parties addressed to
the mediator to the effect that the conciliation
proceedings are terminated; or

(4) a written declaration of withdrawal/resignation
from the mediation proceedings by a party to the
other party/parties and the mediator, unless after
the withdrawal of one of the parties the remaining
parties are willing to continue the mediation.

The mediation proceedings are also terminated if a
settlement is not reached within 60 days from the day of
acceptance of the proposal to commence the mediation
proceedings. This deadline may be extended for a
maximum additional 60 days by written agreement of
the parties.

Pursuant to the Mediation Act, the settlement
concluded in the mediation proceedings shall have the
value of a document of execution (ie it is enforceable
by the court), if the signatures of the parties to it are
certified by a notary public.

Miscellaneous

The Mediation Act also regulates the obligations of
confidentiality of the mediator, and the admissibility of
evidence revealed in the mediation proceedings, in any
other proceedings.

As to the duty of the parties to refrain from initiating
other proceedings for resolving the present dispute
while the mediation proceedings are in course, Article
15 of the Mediation Act provides that such an obligation
exists with respect to other court or arbitral proceedings,
unless necessary in order to preserve the rights of the
parties.9 Where the parties that have agreed to mediate
expressly undertake not to initiate, during a specified
period of time or until a certain event has occurred,
arbitral, judicial or other proceedings, that undertaking
will have a binding effect. In such a case the court,
arbitral tribunal, or other bodies shall at the request of
the other party reject the document by which the
proceeding is being initiated, or continued as untimely,
ie too early, unless, because of the circumstances of the
case, the postponement could lead to irreparable
consequences.10
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Finally, Article 16 of the Mediation Act provides a legal
basis for promoting mediation as an ADR. It states that
during the court, administrative or other proceedings,
the body conducting those proceedings may
recommenD to the parties that mediation proceedings
be commenced in line with the provisions of the
Mediation Act. If the parties agree, the recommending
body shall, after consultation with the parties, determine
a period not exceeding 60 days, during which any
actions in the proceedings shall be postponed. The
period may be extended but only by proposal of all of
the parties to the dispute.

It is yet to be seen whether and to what extent judges
and other officials shall take the initiative to recommend
mediation to parties, but the inclusion of this clause
in the Mediation Act is definitely laudable and shall
hopefully lead to more cases being resolved out
of court.

Mediation in practice

Up until three years ago the Permanent Court of
Arbitration, which operates at the Chamber of
Commerce, administered mediation proceedings, but
the number of such cases was negligible. In July 2002,
the Conciliation Rules were formulated and the
Conciliation Centre, which operates at the Chamber of
Economy, was established. The Conciliation Centre
offers mediation and conciliation services for
commercial disputes. Since its establishment the
Conciliation Centre has administered approximately 20
mediation proceedings, and has a 90 per cent success
rate (in all cases but one the dispute was resolved by
settlement of the parties).

When parties opt for mediation, the disputes may be
resolved within a record time and at a much lower cost.11

These advantages of mediation are gradually being
recognised as can be seen in the wide range of
specialisms where mediation was chosen: from
construction cases to insurance, sale of goods, attorney–
client disputes, and others. The first case administered
by the Conciliation Centre was resolved within a few
hours12 and, recently, a complicated multimillion dollar
construction dispute which had been before the courts
for years was successfully resolved by mediation.

The main reason for lack of practice in the field of
mediation to date could be attributed to the lack of
knowledge of this option, and a doubt that the problem
could be resolved in an informal proceeding. But
progress is being made in this respect. The Conciliation
Centre recommends commercial companies to adopt
the so-called ‘Policy for amicable settlement of disputes’
or ‘Pledge’ whereby such companies announce to their
partners, employees and the public that in case of a
dispute they are willing to consider the possibility of
mediation with the purpose of maintaining good
business relations and finding a more efficient and
cheaper way to resolve the dispute. This Pledge has

been adopted by some of Croatia’s leading companies
in various sectors.

The growing popularity of mediation can also be seen
in the number of mediation institutions that have
recently emerged. Regional Conciliation Centres
connected to regional Chambers of Economy have been
established and are growing in number. Mediation
centres have also been established with the Employer’s
Association, the Chamber of Trade, and within other
corporations and associations.

Future of mediation in Croatia

The development of ADR methods, including
mediation, has been determined as one of the highest
priorities of the Ministry of Justice in the process of
judicial reform. A strong cooperation for mediation has
been established with organisations and associations.
Many projects, open houses, round table discussions,
and lectures are being organised with the aim of
promoting mediation.

However, some major steps still need to be taken
before mediation will become a regular form of dispute
resolution. These include both legislative changes,13 and
the education of judges, attorneys and the general
public on the possibilities and advantages of mediation.
Initiatives and efforts to date can be evaluated as very
positive and enthusiastic and a strong foundation has
been created for the further development and
expansion of mediation in Croatia.14

Notes
1 Although it is not the topic of this article, it is interesting to note that

mediation in the broadest sense has marked its presence throughout the
history of Croatian legislation and practice – from the so-called
conciliation councils (mirovna vijeca) introduced by the Civil Procedure
Act 1976 for disputes of minor value (which never actually came into
being), to other types of mandatory conciliation procedures in the fields
of labour law (for disputes from collective labour relations), and family
law (in certain cases of divorce). As of 2003 the Civil Procedure Act
introduced a mandatory procedure for claims against the State in which
the first step must be referral to the State Attorney with a request for
amicable settlement.

2 The Mediation Act was published in the Official Gazette no 163/03 and
came into force on 24 October 2003.

3 As mentioned above, special procedures for mediation or conciliation
for certain disputes are regulated by family law and labour law. In
addition, some organisations may provide specific rules of mediation for
mediation proceedings organised by them.

4 Initially the Mediation Act included a clause similar to Article 3 of the
Model Law on the general right of parties to exclude or vary any of the
provisions of the law. The clause was deleted from the draft and not
included in the final version of the Act, which has led to some
controversy amongst scholars on the compulsory or discretionary nature
of the Mediation Act.

5 The term ‘conciliation’ was used by the UNCITRAL Model Law and in
the English translation of the ‘Conciliation Rules’ of the Conciliation
Centre (see Mediation in Practice, infra), but it is thought that
‘mediation’ is a broader term. Therefore, although the terms
‘mediation’ and ‘conciliation’ may be attributed different meanings,
they are used interchangeably in this article.

6 The relevance of this restriction is yet to be seen because when parties
refer to a certain mediation organisation the issue of nomination of
mediators will normally be regulated by that institution’s rules. In any
event it does not appear that the breach of such a provision would entail
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any legal consequences. See S Triva, M Dika, Gradansko Parnicno Procesno
Pravo (7th edn) (Narodne Novine, 2004) 928.

7 See n 6 supra at 929.
8 Caucusing enables the parties to focus on the solution of the problem,

instead of on the opposing party, to speak openly with the mediator, and
lay all its cards on the table. This method of communication enables the
mediator to use the provided information in guiding the parties towards
a solution favourable to both of them.

9 Eg a party may lose its rights due to statutes of limitation. The
Mediation Act provides that the commencement of mediation
proceedings does suspend the statutes of limitation applicable to the
claims at hand, unless the parties agree otherwise in writing. However,
if the submission of a request for the protection of one’s rights or of a
claim is limited by a preclusive deadline, the calculation of that
deadline shall begin from the day when the proposal for mediation was
refused or the mediation was terminated without reaching a
settlement. See n 6 supra at 936.

10 Such an agreement is known in theory as a pactum de non petendo.

11 The costs of mediation do not depend on the value of the dispute.
According to information provided by the Conciliation Centre the
total costs of the conciliation/mediation (registration, administrative
expenses and the award to the conciliator/mediator) amount to
approximately 3,500 kuna (roughly €480 or US$580) for a full day’s
mediation regarding the matter of the dispute.

12 The case involved damages from an insurance matter.
13 As mentioned above, due to the criticism it has received it is hoped that

the Mediation Act will be amended. In addition, the current Attorney’s
Tariff has provided a 100 per cent higher fee for attorney’s
representation in mediation proceedings than in civil court
proceedings, which seems to create an obstacle instead of promoting
mediation.

14 The author would like to thank Mr Sc Davor Babic, the Secretary of the
Conciliation Centre operating at the Chamber of Economy and
Professor Dr Hrvoje Sikiric, a listed mediator, for their valuable insight
on mediation in Croatia.
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Alternative Dispute Resolution as
Prerequisite for Commencing Arbitration

A Case Study
Patrik Lindfors

Hannes Snellman, Helsinki
patrik.lindfors@hannessnellman.fi

Acontract for the supply of a power station
(‘Contract’) contained a clause: ‘Settlement of

Disputes and Arbitration’. The first subsection of the
clause on dispute resolution provided as follows:

‘All the disputes that may arise under the present
Contract should be settled by means of negotiations.
If such a settlement will become impossible and the
Sides would not be able to settle the disputes within
30 days, then the disputes are to be presented for
settlement to a parity committee which will consist
of 4 (four) members, 2 (two) members from each
Side. The parity commission is appointed within 10
days from the date of written inquiry for that from
one of the Sides.’

A clause in a related subcontract for the supply of
equipment and associated services (‘Subcontract’)
provided that the provisions of the Contract apply also
to the Subcontract but subject to certain amendments.
The clause on settlement of disputes and arbitration was
amended in the Subcontract. The amendment
concerned the last three subsections of the provision but
left the first subsection intact. The amended subsections
did not refer to the parity committee.

A British claimant company commenced arbitration
under the Rules of Arbitration of the International
Chamber of Commerce in accordance with an amended
subsection 2 of the clause on settlement of disputes and

arbitration of the Subcontract. The respondents
contested the jurisdiction of the Arbitral Tribunal
appointed by the International Court of Arbitration,
inter alia, on the basis that the claimant had not fulfilled
its obligation to refer the dispute to a parity committee
before requesting arbitration.

Accordingly, the Arbitral Tribunal considered
whether or not the requirement that disputes were to be
presented to a parity committee posed an unconditional
bar to arbitration until it had been met.

It is stated in the arbitral award that a very general
duty to negotiate could be interpreted as a non-binding
expression of the parties’ intention to solve disputes
amicably and not as a binding bar to arbitration.
However, the more detailed obligation to submit a
dispute to a parity committee could not be ignored or
interpreted as a mere recommendation. The Arbitral
Tribunal further concluded that multi-tier dispute
resolution mechanisms are common in construction
and similar contracts, and are, eg part of the FIDIC
Conditions of Contracts for works of Civil Engineering
Construction. Also, this factor supported the necessity of
giving effect to the provision on the parity committee.

The Arbitral Tribunal concluded that the clause on
dispute settlement and arbitration should be
interpreted as at least creating the minimum obligation
that the party wishing to commence arbitration shall
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present its counterparty with a formal request for the
appointment of a parity committee. As the claimant had
not fulfilled its contractual obligations regarding
referral to the parity committee, its request for
arbitration was dismissed as premature.

Even though this case involved a provision on a parity
committee consisting of members from both sides to the
dispute with no neutral third-party mediator, the same
principles would most likely be applied and the same

conclusion reached if the form of alternative dispute
resolution had been mediation proper. In accordance
with the well-reasoned arbitral award, alternative dispute
resolution in general can provide a valuable means of
solving disputes in a cost-efficient and time-saving
manner. Such pre-arbitral requirements shall not be set
aside unilaterally, and their efficacy shall not be
hampered on the basis of arguments on economy of
process.

GERMANY

Mediation and Administrative Law
in Germany: Limitations, Benefits

and Practical Experiences
Gerhard Wegen, Michael Uechtritz and Christine Gack

Gleiss Lutz, Stuttgart
gerhard.wegen@gleisslutz.com

michael.uechtritz@gleisslutz.com
christine.gack@gleisslutz.com

In Germany, the actions and decisions of public
authorities are generally subject to specific laws and

procedural rules. Administrative decisions
(Verwaltungsakte), issued by and possibly challenged at
the issuing authority under the applicable German law
governing administrative procedures
(Verwaltungsverfahren), may be subject to judicial review
by the administrative courts (Verwaltungsgerichte).1

While the concept of mediation for administrative
procedures has been debated in Germany for over 20
years, the discussion for mediation in administrative
court proceedings (Verwaltungsgerichtsprozess) is fairly
new.2 Nonetheless, in the wake of the growing interest in
alternative forms of dispute resolution, mediation has
now found its way into German administrative court
proceedings.

Types of mediation in German administrative law

Mediation, or ‘mediatory elements’ can be part of
administrative procedures or court proceedings
involving public authorities in different forms and at
different stages. Already prior to the issue of an
administrative decision, there could be an exchange of
views between the issuing public authority, the addressee
of such decision, and any third parties influenced by an
administrative decision (without being the addressee of
that decision).3 Mediation could also be used during
opposition proceedings (Widerspruchsverfahren)4  after
the administrative decision has been issued, or before

issuing court proceedings in the administrative courts.
Lastly, mediation can be a form of ADR in cases already
pending in court.

Specific issues arising in connection with mediation in
German administrative law

The characteristics of administrative law raise certain
issues in the mediation of disputes involving public
authorities which do not occur in disputes under private
law. Public authorities are bound by administrative law,
which only allows for individual solutions to a certain
extent. While the parties to a mediation procedure
under private law (having to consider only their
personal interests) have a wide scope in which they may
consent to a solution, any consensus found in mediation
involving a public authority is subject to compliance with
the laws applicable to the administrative action – those
laws often being based on considerations of common
welfare. This can, and often will, lead to a situation in
which the public authority is bound by the law to reach a
certain decision without having any scope for individual
solutions.

Moreover, the results of a consensual solution found
in the mediation procedure do not take effect directly
but require further ratification in an administrative
procedure in order to become effective.5

Another issue specific to mediation in administrative
procedures or administrative court proceedings is
confidentiality. In mediation under private law, the
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parties can validly agree to keep the contents of the
mediation proceedings confidential. This is different in
mediation involving public authorities which are, under
the law, obliged to consider all the facts of the case6 and
therefore cannot, in the mediation or afterwards, simply
disregard relevant information brought to their
attention.

Benefits

The benefits on the other hand are (as in mediation) a
consensual solution, which not only benefits both
parties to the dispute, but also unburdens the courts.
Mediation offers the opportunity to settle the dispute
fully, especially in complex cases. Mediation prior to the
actual formal administrative procedure7 allows for
potentially controversial issues and their possible
solutions to be discussed and solved between all parties
concerned. In the case of court-annexed mediation in
court proceedings before the administrative courts,
solutions found by way of mediation may take into
account issues which could not be introduced into the
court proceedings, as they were not part of the matter in
dispute (Streitgegenstand).

In disputes involving public authorities, characterised
by a rather hierarchical relationship between the parties
in dispute (in terms of power and of knowledge),
mediation may be well suited to overcome deficits in
communication and also lead to greater acceptance of
administrative action.

Practical experiences with mediation during
administrative procedures

Mediation, in particular prior to the issue of an
administrative decision, has already formed an
important part in some complex administration
procedures in Germany, for example in connection with
planning permissions for major commercial projects.

Mediation was performed prior to the issue of
administrative decisions in the context of planning
permissions for a major extension of one of Germany’s
biggest shopping malls8 and successfully led to the
solution of various issues in connection with the highly-
controversial expansion of the airport in Frankfurt am
Main.

First practical experiences with court-annexed
mediation in administrative court proceedings

Court-annexed mediation in cases already pending in
the administrative courts is fairly new. In very recent
years a number of model projects for court-annexed
mediation9 carried out in administrative courts10 in
different German federal states have been initiated.

Common to all of the above model projects for court-
annexed mediation is that the mediation is voluntary,
performed by a judge,11 and offered for disputes already

pending in the respective courts. Entering into
mediation does not create additional court fees
(Gerichtskosten) and the court proceedings are
suspended pursuant to the procedural code12 during the
mediation procedure.

In Lower Saxony, the initial term of the model project
finished on 28 February 2005.13 The results of the
accompanying study14 seem reasonably encouraging.
While the number of disputes in which parties agreed to
enter into mediation proceedings was not very high (107
disputes between 1 September 2002 and 31 December
2004), the quota of an overall of 79.6 per cent of
successful mediation procedures seems promising.
Additionally, the initial results show, not surprisingly,
that the settlement of a dispute by way of mediation
takes considerably less time, both for the parties in
dispute as well as for a judge, than the rendering of a
judgment.

The initial results in other federal states are reported
to show similar findings, with a generally high
percentage of mediation proceedings being
successful.15

Conclusions

Mediation as part of the process of decision-making in
administrative procedures or in court proceedings
before the administrative courts has some limitations
resulting from the specific procedural and substantive
laws governing administrative action. The suitability of
an issue for mediation therefore depends, much more
than in private law, on the specific issue in dispute.

As a result, an obligatory mediation procedure for
court proceedings before administrative courts (for
example along the lines of the obligatory mediation
procedure in certain civil proceedings)16 during, or
prior to entering into, court proceedings does not seem
appropriate for proceedings in German administrative
courts, where the public authority and the
administrative courts are bound by the limits resulting
from the characteristics of administrative law and
administrative action. This similarly applies to mediation
prior to or during administrative procedures.

However, the experiences with mediation in
administrative procedures and the initial results of the
model projects seem to show benefit in the concept of
voluntary mediation. The risks, mainly that unsuccessful
mediation proceedings would delay the administrative
procedures or court proceedings and possibly lead to
slightly increased expenditure (such as lawyers’ fees or
internal costs), seem acceptable compared with the
benefits.

Therefore, in cases where the applicable law allows for
more than one solution, mediation can be a beneficial
way to solve controversial issues or disputes involving
German administrative law and should be kept in mind
by the public authorities and courts – and by the
legislator(s).
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Notes
1 The German court system provides for exclusive jurisdiction of specific

courts to rule on disputes in certain areas of law, eg in the area of
administrative law, the administrative courts have jurisdiction.

2 For certain proceedings in civil courts in some German federal states,
mediation is an obligatory precondition for starting court proceedings,
see G Wegen and C Gack, ‘Obligatory Mediation as Precondition for
Court Proceedings in Germany’ (September 2005) IBA Mediation
Committee Newsletter.

3 As is often the case in connection with the issue of construction or
building permits, or planning permissions.

4 The appeal procedure against an administrative decision necessary
before starting court proceedings in an administrative court.

5 Eg an issue of an administrative decision.
6 The so-called Untersuchungsgrundsatz (principle of investigation), under

which the public authority as well as a judge deciding in administrative
court proceedings has to establish the facts ex officio rather than being
bound by the statements of facts introduced by the parties.

7 Which, under the law, is subject to time constraints.
8 Where Professor Dr Uechtritz acted as mediator.
9 Started by Lower Saxony with model project ‘Gerichtsnahe Mediation in

Niedersachsen’ on 1 March 2002, and followed by Berlin on 1 October

2003 (‘Pilotprojekt Gerichtsmediation’), by Mecklenburg-Western
Pomerania on 1 January 2004 (‘Pilotprojekt Gerichtliche Mediation’), and
Hesse on 1 May 2005 (‘Gerichtsnahe Mediation in der Hessischen
Verwaltungsgerichtsbarkeit’).

10 In Mecklenburg-Western Pomerania and Lower Saxony, the model
projects included court-annexed mediation in different courts, such as
district courts (Landgerichte), the higher regional court
(Oberlandesgericht), and social courts (Sozialgerichte).

11 Who, self-evidently, is not involved in the court proceedings in any
other way.

12 Section 173 German Code of Administrative Proceedings (VwGO) in
connection with Sections 278(5) and 251 German Code of Civil
Procedure (ZPO).

13 The project itself is continuing.
14 The results can be found under http://www.mediation-in-

niedersachsen.de/Abschlussbericht.pdf
15 See the report on the second session of the Arbeitskreis

‘Rechtsprechungsmanagement in der Verwaltungsgerichtsbarkeit und
gerichtsverbundene Mediation’(2005) NVwZ 783 et seq.

16 For details see S Rützel, G Wegen and S Wilske, Commercial Dispute
Resolution in Germany: Litigation, Arbitration, Mediation (Munich: C H
Beck, 2005), Chapter 3.
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Following a number of experimental court-annexed
mediation projects over the past years,1 the Ministry

of Justice has launched a nationwide court-annexed
mediation programme effective from 1 April 2005.
Under the new programme, almost all courts will be
equipped to refer litigants to mediation. Seven district
courts and one court of appeals have already established
the infrastructure for court-annexed referrals. Over the
course of the next two years, the rest of the courts will
have created the so-called ‘legal information desks’ and
composed their own pools of approved mediators.2

The formal court-annexed programme builds on the
groundwork which has been prepared by the
Netherlands Mediation Institute (NMI) over the past
ten years. The basic principles include the following:
• participation is voluntary;
• the parties and the mediator must sign a written

mediation agreement;
• the mediation shall be conducted under the

Mediation Rules of the NMI and the mediator shall be
subject to the NMI Code of Conduct, disciplinary
procedures and quality certification requirements,3 and

• all information disclosed during the mediation shall
remain confidential and may not be used outside of
the mediation.

In addition, the programme imposes the following
requirements:
• the pending litigation will be stayed for the duration of

the mediation; and
• the maximum time for the mediation process is three

months.
Parties can enter the mediation programme through
two avenues:
(1) referral by a court: or
(2) application at the court’s legal information desk.
Judges will not refer every case, as a matter of course, to
mediation. Only in those cases which the court considers
suitable will the parties be invited to consider pursuing
mediation. In addition the mediation officers at the new
legal information desk are available to assist parties to
evaluate their dispute and its suitability for mediation. In
this respect, the Ministry of Justice has also compiled a
self-test to assist parties to determine whether mediation
is a viable alternative to proceeding with traditional
court litigation.

If both parties agree to mediation, they are provided
with a list of qualified mediators from which they are to
jointly select one for their case. The mediation officer
then makes an appointment for the parties with the
mediator within two weeks, if possible. As noted above
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the litigation proceedings are suspended pending the
outcome of the mediation. If the mediation succeeds, a
written settlement agreement will be drawn up which
can, if desired, be incorporated into a court judgment. If
the mediation does not settle the dispute, the litigation
proceedings are resumed.4

The costs associated with a mediation depend on the
manner in which the referral arises and whether one of
the parties is entitled to government-subsidised legal
aid. If the referral comes through the legal information
desk, the parties will typically share the costs of the
mediator’s time according to his standard hourly rate. If,
however, one of the parties is entitled to legal aid, that
party can apply for a waiver of mediation costs. The
opponent who does not qualify for legal aid will still have
to bear his half of the mediator’s normal fee.

If the referral originates from the court, the mediator
is obliged to conduct the first 2.5 hours of the mediation
for a fixed fee of €200. As a (temporary) stimulus for
mediation, this €200 will be paid out of the legal aid
fund, making the first 2.5 hours with the mediator free
of charge. If one of the parties qualifies for legal aid, the
mediator will receive €100 for the first 2.5 hours. After
the first 2.5 hours, both parties will bear the mediator’s
fee equally. Each mediator is allowed to fix his own
hourly rate which is then stated in the list of approved
mediators from which the parties make their selection.5

In order to be included on a court’s list of approved
mediators, a mediator must possess a Det Norske Veritas
Certificate of Competence under the NMI Quality
Control/Continuing Education Programme.6 That
typically requires not only successful completion of the
basic six-day training course, but also specified practical
experience as a mediator and further permanent
education activities.7 To become an approved mediator,
one must have conducted an average of four mediations
a year during the previous two years. To remain on the
approved list, the mediator must both fulfil the
requirements for continued NMI certification and
perform at least an additional two mediations. Since
ensuring high quality is essential to establish the trust
and acceptance of mediation by programme
participants, mediators will be further screened for skills
with respect to de-escalating disputes, dealing with
imbalances of power, and breaking stalemates.

Mediators on the approved list are required to
participate in periodic quality improvement meetings,
and an annual evaluation conference during which inter
alia the results of mediations over the prior year and
remarks from monitoring forms are analysed. Approved
mediators must be available to conduct a mediation
within two weeks of any request to mediate (except
during periods of vacation or sickness), and remain
available for follow-up sessions so that a mediation can
be completed within three months of the first session.
Finally, mediators are required to have organised their
office or practice so that they can be reached directly by
telephone during office hours a few hours a day or

through an answering service, voicemail, e-mail, or
telefax which is monitored daily.

An evaluation of the previous court-annexed
mediation experiments reported that in 61 per cent of
cases, the disputes were resolved with a settlement
agreement.8 The parties were also satisfied with the
quality and the results of the mediations.9 By
implementing this new nationwide programme, the
Ministry of Justice hopes not only to relieve the caseload
of the courts but also to offer a more effective solution
to legal disputes in suitable cases than traditional
litigation can offer.10 Like the earlier experiments, the
new nationwide programme will be monitored closely
and evaluated periodically.

Notes
1 M Pel, ‘Mediation naast rechtspraak; uitvoering landelijk project

Mediation Rechterlijke Macht’, (2000) 9 Justitiële Verkenningen, jaargang
26, 25-40.

2 Kamer besluit tot invoering mediation, Landelijk bureau ‘Mediation
naast Rechtspraak’, 20 January 2005.

3 The NMI Mediation Rules, the Code of Conduct and related
information can be found on www.nmi-mediation.nl

4 M Pel, ‘Mediation en Rechshulp, een bijdrage aan effectieve
conflictoplossing op maat’, (2004) 8/9 Rechtshulp 2-11.

5 General information in Dutch about the costs and the entire
procedure can be found at www.mediationnaastrechtspraak.nl

6 M Pel en E Salverda, ‘De inzet en kwaliteit van mediators in de nieuwe
doorverwijzingsvoorzieningen’ (December 2004) 8 ADR Actueel
jaargang 1-3.

7 More information about the permanent education programme is
available in Dutch at www.mediationtoets.nl

8 L Combrink, B Niemeijer, ‘De evaluatie van de twee landelijke
mediationprojecten’ (2003) 4 Tijdschrift voor Mediation, jaargang 7,76-82.
Monitor Mediation naast Rechtspraak, www.nmi-mediation.nl/nieuws/
nieuws.php?id=76

9 ‘Mediation naast rechtspraak succesvol’ (February 2003) 1
JustitieMagazine, jaargang 2.

10 TK 2003/2004, 29528, no 1, www.overheid.nl
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NIGERIA

Mediator Skills Training in Nigeria –
A Cooperative Model

James South
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In 2005, the year Britain assumed the Presidency of the
European Union and the G8 with its focus on Africa,

it is perhaps fitting for CEDR to have been involved in a
project in Nigeria, training Nigerian lawyers, judges and
business people to become accredited mediators, and
establishing a local training team to continue this
project in the years to come.

In 2004 the Negotiation and Conflict Management
Group (NCMG) approached CEDR to deliver Mediator
Skills Training (MST) to interested Nigerian lawyers.
NCMG was established three years ago to promote
alternative dispute resolution (ADR) in Nigeria after its
founder and chief executive Kenny Aina attended
CEDR’s International Summer School. Since then it has
been successful in establishing an impressive multi-door
courthouse at the Lagos High Court. It has assisted the
court in amending rules to allow for the use of
mediation within court procedures, and worked to
ensure the appointment of an ADR judge to advise
parties on mediation and to approve any settlement
resulting from mediation. This structure has now been
replicated in the capital city Abuja and is under
consideration by other Nigerian states.

CEDR accreditation as an internationally recognised
standard

For NCMG it was important from the beginning to
establish mediators trained to a high standard by a
recognised organisation. Accordingly CEDR was
approached, initially to deliver the first two days of the
mediators’ training course to 44 people in Lagos and
Abuja in June 2004. Following the delivery of days one
and two, CEDR and NCMG were pleased and a little
surprised that all participants wanted to go on to gain
accreditation. Accordingly in November last year, a team
of CEDR training faculty went to Nigeria and provided
coaching and assessment for 44 delegates, leading to
CEDR accreditation.

At this point it is important to note that both CEDR
and NCMG were clear that the standard required to
reach accreditation could not be compromised and
must be the same for Nigeria as it was in the United
Kingdom. For Nigerians it was important to say that they
had been trained to an internationally-recognised
standard. For CEDR it was essential to retain the

integrity and standards of our accreditation process.
Accordingly, the same core competencies were applied
to assess Nigerian delegates as used to assess UK-based
delegates. CEDR’s faculty worked hard to ensure
consistency and guard against making allowances for the
perceived ‘Nigerian way of doing things’ (a point I will
return to shortly). CEDR teaches a model of mediation
and it was that model that the delegates wanted to be
assessed against.

Transferability of competency-based assessment

What became evident following the accreditation
process was how easily transferable the CEDR model of
mediator training and assessment was into other
jurisdictions. In terms of outcome, the Nigerian group
had an identical accreditation rate as a UK-based course.
The core competencies used as the basis of assessment
provided the necessary framework for the faculty to
work with the delegates particularly on the coaching
day, to attain the necessary relationship, process and
content skills to reach the accreditation standard
required.

One tendency observed by the faculty in the groups
trained, was for delegates to rush into the bargaining
phase of the mediation too quickly and suggest options
for settlement to the parties without sufficient
exploration of the underlying issues. Feedback given by
delegates was that this was partly cultural. The role of the
neutral in the traditional form of dispute resolution
called for the mediator to assume responsibility for
problem solving rather than allowing the parties to do
this themselves. Of course this happens in most cultures
and in some professions (lawyers for example), but in
Nigeria it was particularly noticeable.

This tendency was therefore addressed in two ways.
First, a special plenary session with the group focused on
the value of the exploration phase in terms of
understanding the interests behind stated positions, and
the rationale for allowing parties to retain control of the
option generation phase. Secondly, intensive work was
done during the coaching and feedback sessions to give
delegates concrete examples of how this could be
achieved. This meant that delegates had the maximum
opportunity to ensure that during the assessment days,
appropriate exploration of the issues was undertaken
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prior to moving into the bargaining phase of the
process.

This model of competency-based assessment was also
flexible enough to allow for some variations of practice
or differing cultural norms as long as the core
competencies were demonstrated and maintained.

In one example, a mediator being assessed invited the
parties to separate private sessions to say a prayer. This in
itself would not have compromised the relationship
between the parties and the mediator, or the process
itself, and in a cultural context was appropriate.
However, what was important was that this was done in a
neutral manner and both parties were treated equally. In
this instance it was not done equally as the mediator told
the defendant that ‘the claimant had agreed to pray in
the earlier private session and therefore you should too’.
Accordingly it was this action of unequal treatment and
not the praying itself which was selected as an area for
the mediator to work on.

Development of cooperative training model: 2005
training

Following the success of the first training course, NCMG
and CEDR worked together to develop a longer-term
plan to ensure the continued delivery of high-quality
mediator training and accreditation in Nigeria.

One of the difficulties faced in transplanting CEDR’s
five-day MST programme to other jurisdictions is the
practical one of CEDR’s high faculty-to-delegate ratio.
With one faculty member to every three delegates on
day four of the course, the implications in terms of fees
and travel expenses of bringing ten faculty members to
Nigeria are obvious. While this can be sustained in the
short term it would not be sustainable long term.

It was also recognised by CEDR and NCMG that over
time as mediation practice increased in Nigeria it would
be beneficial to include experienced Nigerian mediators
as in-jurisdiction trainers who eventually could work
alongside CEDR’s UK training faculty to deliver
mediator skills training leading to CEDR accreditation.

Accordingly in June 2005, an ambitious second phase
of the project was completed. A five-day MST
programme was undertaken with a similar mix of
lawyers, judges and business professionals. This time,
however, there was an additional element to the training
as prior to this course, CEDR’s Head of Faculty, Heather
Allen, conducted a two-day ‘train the trainers’ course for
seven selected Nigerian mediators who had been trained
by CEDR the year before. All seven were trained in
CEDR’s MST competency-based assessment-taking, as
well as the delivery of feedback. Three were also trained
in the skills required to lead the days at the beginning of
the course. Included in this group of three was the
designated ADR judge for Lagos, the Honourable
Candide-Johnson.

In order to consolidate the learning process the seven
trainees then ‘shadowed’ the CEDR faculty throughout

the five days of the MST course. This gave them an
invaluable opportunity to practise what they had learned
and observe experienced trainers coaching, assessing,
and giving feedback. This was also a rewarding
experience for the UK training faculty who enjoyed
working with their Nigerian colleagues.

The future

The challenge now for CEDR and NCMG is to continue
the momentum produced by this project. The trainee
Nigeria trainers need to continue to practise the skills
learned in June and in time integrate into the CEDR
training faculty for courses delivered in Nigeria and
regionally in Africa. This will, therefore, provide a base
upon which to continually deliver high standard training
leading to the internationally recognised CEDR
accreditation, but at an affordable level within the
jurisdiction to ensure sustainability.

CEDR is proud of the work it has done in conjunction
with NCMG to bring quality mediator training to
Nigeria, and will continue to work with them and other
organisations to develop cooperative models of training
provision around the world. This is not a revenue-
generating activity for the organisation. What it is, is a
demonstration of the impact a not-for-profit
organisation can have when it works cooperatively with
other like-minded organisations around the world to put
into practice its mission to spread the use of effective
dispute resolution techniques in civil society.
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Mediation started, at least in England, with low-
value cases. The emphasis on the argument for

mediation in the early days was that commercial cases
for small sums were disproportionately costly to fight
through the courts, and when parties considered the
costs of litigation and the relatively high proportion of
irrecoverable costs (generally of the order of 25 per
cent) the scene was set for a settlement. However,
parties are often unable to settle such cases directly,
but can usually do so within the different dynamic of a
mediation hearing with the assistance of an experienced
neutral. Such cases can normally be settled in mediation
within a day. It is now accepted that mediation provides a
solution (over 85 per cent of cases that go to mediation
settle at or shortly after the hearing, and at times my
personal record runs as high as 90 per cent) when direct
negotiation often fails. I have dubbed mediation of
these cases as the ‘one-day wonder’.

However, ADR has moved on in a number of ways
over the last few years and the purpose of this article is
to examine the developments in mediation in the
context of complex commercial disputes.

High-value, multiparty cases

Many of the high-value, multiparty international cases
are now being taken to mediation. In such cases the
feature of proportionately very high litigation costs is no
less persuasive whether the case is being fought by a
small commercial enterprise or a substantial one or
indeed, as is often the case, an insurer. It has come to be
recognised that while mediation may be an obvious
answer for the low-value cases, it is equally an answer for
the large and complex, technical, multiparty, and
international disputes. I mediate many more high-value
or multiparty, commercial cases these days than I do low-
value two-party cases. Bringing these large cases to a
successful conclusion, however, requires an ever more
progressive approach. The dynamic is different.

Such cases are certainly not easy to mediate. However
there are many reasons why parties want to settle them.

Complex issues

First, the issues are complex, and the result in court or
arbitration is consequently both costly and uncertain.
These are cases where there is a respectable legal
argument in both directions. Necessarily the money is
large (sometime very large – I have seen disputes

mediated in many millions and even billions), so there is
a lot at stake, commonly turning on difficult issues of
law, fact, and usually technical matters also, on which
each party takes a strongly opposing view. I have
mediated a substantial number of cases where the
estimated costs to trial are of the order of £5-£10 million
in total, and I have known single parties to indicate costs
of about £5 million to trial. The greater the number of
parties, the greater the costs at stake.

‘International mediation’

Secondly, such mediations often cross the jurisdictional
barriers. Parties will wish to dispose of related disputes
whether they are proceeding in litigation or arbitration
and in whatever jurisdiction they arise. This is one of the
big advantages of mediation – it knows no boundaries.
Hence there has developed, in recent years, the concept
of ‘international mediation’ – and mediation in this
sense is more international than international
arbitration, involving as it does the legal principles in
possibly several different jurisdictions.

The challenges provided by such mediations, whether
domestic or international, are many. The success of the
mediation process has traditionally been in the
mediator winning the trust of the parties at the early
stages, getting quickly to grips with the issues, drawing
the parties to work creatively and positively with him or
her and, most importantly, giving a direction and energy
to the process.

Rise of the lawyer-specialist mediator

As the market has embraced mediation in the more
complex commercial disputes, there has been a clear
move at the same time away from the generalist
mediator to the lawyer-specialist mediator. It is now well
recognised by sophisticated commercial parties with
complex disputes (and the commercial solicitors that
represent them) that lawyer-mediators with expertise in
the field of the dispute will give an added dimension to
the mediation process, and a very much greater chance
of success. There are a number of reasons for this.

Building confidence

First, and most importantly, the mediation process is
very fragile in its early stages. The building of
confidence between the mediator and the parties is
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fundamental to the success of the process, and it is
particularly important that this is achieved quickly
at the beginning. This is usually brought about by a
demonstration of an understanding of the issues (or at
least the contextual background to the issues) and the
terminology of the parties. This is often referred to as
‘speaking the language of the dispute’ and it combines a
need to understand the technical or business context, as
well as the legal context, of the dispute.

The mediator who can demonstrate that capability
will win the attention and confidence of the parties, and
the process will be consequently more comfortable for
all concerned and have a greater chance of success.
When the parties meet a difficult period in the
mediation (and most will at some stage), they will be
able to draw on their belief in the mediator whose
skilled energy and guidance will usually bring them
back to the negotiating table.

Secondly, because the mediation process is a very
short one (most mediations last one day and even
complex multiparty mediations are usually completed
within two or three days), there is no time for the
mediator to be taken through a substantial learning
curve. Parties will become frustrated at the early stages
if they have to work too hard to get their points across
to the mediator, and they will lose confidence in that
person if they feel that he or she is not able to act as
an effective communicator between the parties.
If the mediator does not easily understand the parties,
the confidence and dynamics of the mediation
may fizzle out before the process has even got
under way.

Risk analysis

Thirdly, informed commercial parties look for sound
reasons based on a proper risk analysis of the litigation
in question to found a recommendation to their board
for settlement. They settle because there are sensible
commercial reasons for doing so and those are usually
based, at least in substantial part, on a careful analysis of
the strengths and weaknesses of the case. The
mediator’s contribution to the debate in such cases is as
a team player (for all parties) while working in private
session, in assisting in the understanding of the
opponent’s case, exploring the surrounding factual and
technical issues and the manner in which they impinge
on the legal case, and helping in the ‘shake-down’ of the
issues. In effect, by the end of a commercial mediation,
parties should have a depth of understanding of the case
(even a factually, technically, and legally complex
commercial case) of the sort that is often otherwise only
achieved shortly before trial. It is this process that
enables such cases to settle at an early stage; avoids the
enormous legal costs that will otherwise ensue; has
drawn the ‘door-of-the-court’ settlement back to the
early stages of litigation and, in increasing numbers of
cases, to the pre-litigation stage.

Finally, the specialist mediator has the experience,
knowledge and background to help the parties to take a
broad view of the dispute in its legal and commercial
context, and to increase the pool of creative options to
move parties on from a position of impasse.

Co-mediation

This recognition of the need for a specialist mediator
combined with the desire to mediate the very large
disputes, has led the market to embrace co-mediation in
recent years.1 By this means the parties have the benefit
of mediators within a number of specialisms, capable of
handling larger numbers of parties than can be
successfully handled by a single mediator, while
combining their wealth of expertise and background.
Thus a lawyer-mediator may sit with an accountant and
perhaps a person from industry, each mediator bringing
with him to the table his own perspective on the dispute
and the options for settlement.

Conflict of jurisdiction disputes

Alternatively, in a conflict of jurisdiction dispute (and it
frequently surprises people when I tell them that I have
mediated a substantial number of disputes where more
than one court is being asked to seize jurisdiction),
two lawyer-mediators may sit together, each with an
understanding of the law in relation to the different
jurisdictions and, hopefully, the commercial
background and sensitivities of the parties, who may be
from different parts of the world.

In other international cases, it may be important to
have a mediator that each of the parties can identify with
where those involved are from culturally sensitive
countries.

Mediation skills / technical expertise

In the smaller cases involving just one mediator, the
question is frequently asked: ‘Should I be looking for a
mediator with good mediation skills or for a technical
person who has an expertise in the field of the dispute?’
The answer to the first part of the question is, of course,
yes every time. The first and foremost requirement for
the choice of mediator is someone with extensive
experience and sound mediation skills.

The second part of the question is trickier. What the
parties need is not an expert to tell them the answer,
indeed a mediator should seldom express an opinion
(albeit that he or she will work with the parties on the
risk assessment as part of the team in the private
sessions), but someone with enough knowledge of
the ‘language of the dispute’ to be able to win the
confidence and trust of the party representatives,
and who will lead them to a settlement by the use of
mediation skills and with a minimum of learning curve
in understanding the issues between the parties. The

38 IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER December 2005



parties need the skills of an informed mediator and
negotiator, not an expert to tell them the answer.

There was a stage, in the development of mediation,
when parties’ lawyers would ask service providers like
ACI2  for mediators within the most extraordinarily
narrow specialisms. I recall an occasion when a solicitor
was on a hunt (I suspect entirely unsuccessful) for an
experienced mediator within the printing business,
although the dispute was a simple contractual dispute. A
more recent enquiry has been for a particular specialism
within the pension field such that all members of the
English Bar who are mediators and work within the
financial services sector were regarded as not specialist
enough.

Both these enquiries entirely missed the point.
Having identified a selection of mediators with strong
mediation skills, what the parties needed was a mediator
who would understand the terminology being used by
the parties, and the legal and business context of the
dispute. They were unlikely to be assisted by someone
who purported to know the answer to the dispute,
whether within the printing industry or being a member
of the Bar who had advised previously on the particular
financial instrument in issue.

These occasional enquiries apart (which are very
much on the decline), it is clear that the market has
understood the need for specialist mediators who

understand the language of the dispute. Such people
bring not only their skills as a mediator but also the
added advantage, at least if they are lawyer-mediators, of
being able to assist the parties in their risk analysis and
with the options for settlement within the commercial
context (from their knowledge of handling many similar
disputes in the past). More than anything else, they
bring with them that added ingredient which allows
them to hold the confidence of the parties on which
successful mediation is built.

Notes
1 Putting together a co-mediation team is an expert exercise, best left to

the professional service providers who have access to a wide
international panel, knowledge of the characteristics of the mediators
concerned and who are experienced in putting together successful co-
mediation teams. The throwing together of any two or more mediators
without careful consideration can be spectacularly unsuccessful and is
generally unwise. Experienced service providers will look to combine
not only suitable specialisms to give the parties access to the broadest
possible expertise during the mediation, but also the personal
characteristics and standing of each of the mediators to create a
balanced team that can put aside their individual egos to work closely
together successfully as a team. ACI has developed an expertise in
creating such co-mediation teams.

2 ACI, founded in 1997, provides the most comprehensive commercial
panel of mediators and arbitrators in England.  It also holds substantial
international panels and can provide co-mediation teams for large
commercial or international disputes. ACI can be contacted on
admin@aci-adr.com; Tel: + 44 (20) 7404 1000; Fax: +44(20) 7404 2000.
The website can be viewed at www.aci-adr.com
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9th IBA International
Arbitration Day
17 February 2006     Singapore

This prestigious Conference offers an excellent opportunity to update on
emerging trends and key developments in arbitration and ADR and to network
with the many leading practitioners and distinguished experts who are
expected to attend.

The Conference will focus on tools commonly used to derail arbitrations and
the judicial attitude to arbitration.

A Conference presented by the
Arbitration Committee of the
International Bar Association

Who should attend?
Arbitrators, litigators and all those
involved in alternative dispute
resolution.

For further information and to register,
please contact:

International Bar Association
10th Floor, 1 Stephen Street
London W1T 1AT, United Kingdom
Tel: +44 (0)20 7691 6868
Fax: +44 (0)20 7691 6545
E-mail: confs@int-bar.org
Website: www.ibanet.org
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29-31 January Lagos, Nigeria

African Regional
Conference
African Regional Forum

17 February Singapore

9th World Arbitration
Day
Arbitration Committee

20 February Shanghai, China

International Arbitration
and China: Recent
Developments and
Current Issues
Arbitration Committee

26-28 February London, England

7th Annual Private
Investment Funds
Conference
Investment Companies and Mutual Funds
Committee

March India

Competition Law and
Policy in a Global Context
Global Forum

6-7 March Dubai

A Mid Year Conference –
Maritime Law
Maritime and Transport Law Committee

6-7 March London, England

International Wealth
Transfer Practice: Trust,
Tax, Wealth and Business
Planning for Artists and
Sportspersons
Individual Tax and Estate Planning, Wills, Trusts
and Succession Committee and Closely held
and Growing Business Enterprises Committee

24-25 March Caracas, Venezuela

6th Latin American
Regional Conference
Latin American and Caribbean Forum

30-31 March Budapest, Hungary

5th Annual Corporate
Counsel Conference
Corporate Counsel Forum

30-31 March Barcelona, Spain

Employment and
Discrimination
Conference
Employment and Industrial Relations Law

2-5 April Rome, Italy

SEERIL Biennial
Conference
Section on Energy, Environment, Natural
Resources and Infrastructure Law

20-21 April London, England

Litigation Conference
Litigation Committee

Spring Milan, Italy

Cultural heritage:
Challenges and
Opportunities.
Focus on IP Rights
Art, Cultural Institutions and Heritage Law

28-29 April Sydney, Australia

2nd Annual Antitrust
Spring Conference
Antitrust and Trade Law Section

May London, England

The Awakening Giant
of Anticorruption
Enforcement
Legal Practice Division

7-9 May Athens, Greece

Insolvency Conference
Insolvency, Restructuring and Creditors’ Rights
Section

7-10 May Bermuda

Globalisation of
Mutual Funds
IBA and Investment Company Institute

22-23 May Istanbul, Turkey

17th Annual
Communications and
Competition Law
Conference
Antitrust Committee and Communications
Law Committee

IBA Annual Conferences

17-22 September 2006 Chicago, USA
IBA 2006 Conference

14-19 October 2007 Singapore
IBA 2007 Conference

19-24 October 2008 Buenos Aires
IBA 2008 Conference

For further information

The IBA website – www.ibanet.org –
lists details of all forthcoming IBA
Conferences, including programme and
registration information. Papers can be
downloaded and the site also offers an
online registration facility.

To receive a printed programme by mail,
please contact:

International Bar Association
10th Floor, 1 Stephen Street
London W1T 1AT, United Kingdom
Tel: +44 (0)20 7691 6868
Fax: +44 (0)20 7691 6544
e-mail: confs@int-bar.org
Website: www.ibanet.org

INTERNATIONAL BAR ASSOCIATION

Conferences 2005
INTERNATIONAL BAR ASSOCIATION

Conferences 2006
24-25 May London, England

The 1st Annual Bar Issues
Commission Conference
Bar Issues Commission

25-27 May London

Council Meetings

31 May- 2nd June
Edinburgh, Scotland

23rd International
Financial Law Conference
Banking Law Committee and Issues and
Trading in Securities Committee

8-9 June
London, England

3rd World Women
Lawyers Conference
Women’s Interest Group

15-16 June New York, USA

5th International Mergers
and Acquisitions
Conference
Business Organisations Law Committee
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How About –
Mediating Competition Cases?

Michael Cover and Emanuela Lecchi*
Partners, Charles Russell LLP, London

michael.cover@charlesrussell.co.uk
emanuela.lecchi@charlesrussell.co.uk

Imagine that the year is 2007, and the European
Commission and the national competition

authorities are working full time on ‘cartel busting’.
A client of yours (you may be in-house or outside
counsel) has just confessed to taking part in a cartel as a
‘whistleblower’ (but may not have been the first) in the
hope of getting immunity. The European Commission
has started its investigation. It would be helpful to your
client to settle claims for third party damages as soon as
possible, thereby showing to the competition authorities
a real willingness to move on from the days of the

cartel, and defusing the victims’ feelings of outrage
that may otherwise encourage them to paint a bleaker
picture than reality for the benefit of the authorities.
Mediation would be perfect but how do you go
about it?

As highlighted in the box below, cartels are not the
only situation in which parties can claim damages for
breaches of competition rules. Any party that has
suffered damage as a result of an anti-competitive
agreement, or an abuse of a dominant position, can
claim damages.

Competition Law

Competition law aims to drive down price and encourage

innovation and development. It prohibits:

• entering into anti-competitive agreements; and/or

• abusing a dominant position.

Those having breached competition law are liable for

penalties:

(a) fines of up to ten per cent of annual turnover;

(b) agreements are null and void;

(c) those that have suffered loss as a result of a breach of a

prohibition, can claim damages (‘private enforcement’);

and

(d) cartels may be criminalised and carry criminal sentences

(including jail), eg in the United Kingdom.

There are therefore two types of claims for damages under

Competition Law:

• damages as a result of an anti-competitive agreement;

and/or

• damages as a result of an abuse of a dominant position.

The most extreme form of anti-competitive agreement is a

cartel. Those who have suffered as a result of the cartel can

claim damages, amounting to the difference between the

market value that they should have paid for the products and

the artificially raised price. It is believed that a cartel can raise

the price by ten per cent on average. It is possible to claim

damages for loss suffered in anti-competitive agreements

other than cartels. Although such a breach is not as serious as a

cartel, it is prohibited as it will harm consumers in the same

way. In the case of Crehan v Inntrepreneur (on appeal to the

House of Lords), the anti-competitive terms imposed on a pub

landlord allowed Mr Crehan to claim damages.

Damages can be claimed in the United Kingdom following one

of the routes highlighted in Table A, infra. If an authority (the

European Commission or a national competition authority, or

other sectoral regulator such as the Office of Communications,

OFCOM, in the United Kingdom) issues a decision that the

competition rules have been breached, a third party having

suffered damages could claim on the basis of that decision.

The fact that competition law has been breached is already

established. Only damage and causal link remain to be proved.

A special court, the Competition Appeal Tribunal (CAT), hears

these claims in the United Kingdom. Alternatively, it is possible

to start an action in the English High Court, where both the

fact that there has been a breach of competition law and that

damage has been suffered as a result, will have to be proved.

These claims can be difficult to prove, and can last for years.

By way of example, Crehan v Inntrepreneur, a case that was

initiated almost 15 years ago, is on appeal to the House of

Lords.1
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Table A: Private Enforcement of Competition Law – United Kingdom

Has there been an antitrust decision?

Article 81/82 decision by the European Commission/

decision by national authorities
or

No decision – private action –

eg Wireless Group PLc v Rajar

Is at least one of the defendant companies in the United Kingdom? The ‘but for’ test

Provimi – (interlocutory hearing) UK companies and non-UK companies, having purchased outside the United Kingdom/suffered

damage outside the United Kingdom were able to bring an action in the United Kingdom against the UK subsidiary of a multinational

group – ‘but for’ cartel activity in the United Kingdom there would have not been a cartel in other countries. US and German courts

have decided differently (ie decision in Empagram, and decision of the Mannheim and Meinz courts in Provimi).

➝

Breach of statutory duty
(common law)

Breach of directly effective
community law provision

Section 47A UK
Competition Act 1998

➝ ➝

➝

Untested

➝

= claim for damages in the High Court.

Obligations imposed by Article 81 are directly

enforceable (s 2(1) of the European Communities

Act 1972), a breach of Article 81 = the tort of a

breach of Statutory duty Garden Cottage Foods

Ltd v Milk Marketing Board.  Additional cases: X

and Others v Bedfordshire CC; Crehan; Provimi.

Effet Utile – EU principle of effectiveness of

remedies for breach of EU law.

= claim for damages by application to the

Competition Appeal Tribunal (CAT).

Can only apply to the CAT once:

• a decision has been made;

• all appeals have been reconciled/or time limit

for making appeal has lapsed

In force since 20 June 2003. This is a procedure

for making a claim (not a cause of action). Tort

principles of evidence and procedure apply.

Advantages of UK system

• Disclosure laws (greater discovery)

• Greater damages available (exemplary, ie punitive, damages) – though no precedent

• No precedent of ‘passing on’ defence

Timing

Type of case Eg Timing (years)

High Court Crehan v Courage (though it lacked a formal decision by a competition authority) 15 (on appeal to

without a the House of

decision Wireless v Rajar failed Lords)

High Court –

breach of Provimi v Roche 3 usually 2-3

statutory duty

CAT No cases (existing vitamins case was settled)
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Private enforcement of competition law and damages

Following the publication of the so-called Ashurst Report
(August 2004), which pointed to the fact that private
actions for breaches of competition rules are totally
underdeveloped in Europe,2 the European Commission
has been busy promoting private actions as a way to
make the competition rules instantly relevant for
citizens.3

The advent of global companies with market power
coupled with the financial incentives for cartels makes it
increasingly important to protect the needs of
individuals against the wrongs that can be caused by
breaches of competition law. Although competition law
fines (as enforced by the European Commission and the
national competition authorities) make some headway
in achieving this, the issue of private enforcement is
often seen as one that is critical to ensure effective
enforcement of competition law and also aims at
protecting individuals from the damage caused by such
breaches.4 In this quest, some see an over-simplification,
in that, on the one hand, companies are encouraged to
‘whistleblow’ against cartels in order to gain immunity
and leniency. On the other hand, if they do whistleblow,
they open themselves up to claims for damages and this
is a disincentive to confessing to a cartel, as anyone who
has ever advised clients in such situations well knows. Be
that as it may, it seems clear that there is now support in
Europe for private actions for enforcement of the
competition rules.

Litigation versus other forms of dispute resolution

Litigation through national courts has a number of
disadvantages. It is expensive; it may be slow, and it is
certainly very public.

As can be seen in Table A, supra, in the United
Kingdom cases can be brought for a breach of statutory
duty. Although Crehan has been successful, it is currently
on appeal to the House of Lords and by the time it is
finally decided it will have been ongoing for 15 years.

Alternatively, reliance on the specialist court, the CAT,
seems a reasonably good route for claimants to pursue.
The first cases for damages under section 47A of the
Competition Act 1998, are currently being considered5

in relation to the Vitamins cartel.
This points to the advantages for the would-be

claimants to wait until a decision is issued, in the hope
that this will find against the parties being investigated.
At that point, it would be relatively easier to claim
damages. Third-party would-be claimants therefore have
an incentive to bring arguments and provide evidence
against the parties being investigated. It is interesting (if
a little pointless) to speculate whether the outcome of
the European cases against Microsoft for abuse of a
dominant position would have been the same in the
absence of a number of complainants, the most
outspoken of which, Sun Microsystems, is acknowledged

to have had a fairly significant role in providing crucial
evidence against Microsoft.

It seems clear that a company accused of abusing a
dominant position (or two or more companies accused
of having entered into anti-competitive agreements)
would wish to defend its case strongly before the
authorities and therefore would not wish to enter into
any settlement discussions that could become public
whilst the investigations continue. Apart from anything
else, this could be seen as an assumption and/or
recognition of liability, which could be hard to
compromise with the claims before the authorities that
the behaviour in question is not anti-competitive.6

This would clearly not be a consideration in the case
of a whistleblower in a cartel who, by definition, has
already admitted liability.7 Even in cases other than
cartels, however, it sometimes happens that there is an
advantage for a company to start thinking about
settlement discussions at an early stage. Again,
Microsoft’s example is illuminating. Microsoft is
reported to have settled the claims with one of its few
remaining outspoken critics, RealNetwork, for
US$761million.8 The Financial Times reports that the
settlement is drafted as a broad cooperation agreement,
under the terms of which Microsoft’s MSN service would
promote RealNetwork’s online music service. The
Financial Times remarks that this is the last in a series of
settlements (eight in total) for an overall amount of
US$3.73 billion. Furthermore, it appears that it is a
condition of the settlements in all cases that the
companies do not participate as interveners and give
their support to remaining regulatory investigations.

There are, therefore, incentives for companies being
investigated to start to think about settlement
discussions early. For the would-be claimants, the
attractions of an early settlement are also evident.
As can be seen in Table A, supra, even the relatively
straightforward procedure before the CAT in the
United Kingdom relies on a decision having been made
and all appeals exhausted. This can delay claims by a
considerable amount of time (the original European
Vitamins decision was on 21 November 2001).

Forms of dispute resolution other than litigation
share a much higher degree of party control and
confidentiality, and perhaps greater cross-border reach.
This article tackles mediation. (In a subsequent article,
the authors and their colleagues intend to contrast
mediation with arbitration as a method of resolving
competition disputes.)

Mediation, with the advantages that it offers to both
claimant and defendant can offer the best of both
worlds. Mediation is under-developed as a forum for the
UK competition authorities to settle competition law
breaches, though in other jurisdictions this has been
more successful.9 The Woolf reforms require public
authorities, arguably10 including the OFT in
competition cases, to use mediation as a method of
resolving disputes.11
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What do we understand by mediation?

Mediation is the resolution of disputes with the
facilitation of a party-appointed neutral. In the classic
model of mediation, the mediator will gather both (or
all) the parties and their advisers together on the
appointed day in the chosen location. He or she will
then seek to facilitate the parties to reach and agree
their own solution. There will be three rooms available,
one for each party and one for the mediator and plenary
meetings. There will be an opening meeting with all
present, and then there will be break out or ‘caucus’
meetings, with the mediator shuttling to and fro in
‘Kissinger’ style.

This classic model has been refined by practised
mediators to involve a much higher degree of pre-
mediation engagement by all concerned, to narrow the
issues, and the documents. For this, there may be several
pre-mediation meetings. Then, more than the
customary day (and often night) will be set aside, so that
there is ample time to reach a settlement. This model
lends itself to complex and cross-border disputes, such
as are encountered in the area of competition law.

However it is conducted, mediation is confidential,
without prejudice, and the dispute is not settled until a
binding agreement is signed.

Mediation clauses in contracts

With the ever-increasing inclusion of mediation in
dispute-escalation clauses in contracts, mediation as the
first method for settling disputes is becoming the
favoured route.

In cases such as cartels, purchases of products will
often be through a contract which may, as standard,
contain a mediation clause.12 In such circumstances,
mediation will be a compulsory step that will need to be
taken in order for the claimants to process the claim.

In any event, mediation has several advantages both
for the claimant and the defendant as an alternative
method of bringing a claim and settling a dispute.

Advantages of mediation in competition cases

Mediation is, therefore, confidential and without
prejudice. There is a high degree of party control. The
timing and location of the mediation is down to the
parties, as is the identity of the mediator. The mediator
can also facilitate or propose innovative solutions, which
would not be in the power of the court in any jurisdiction.
These might include one party acquiring the other or
part of the other’s business, or the parties agreeing to do
business on favourable terms, besides all the usual
remedies of monetary compensation and costs and
undertakings to do certain acts or not to do certain acts.

➝

Indirect purchaser/passing on

defence – issues can be dealt with

in a non-legal system,

thus avoiding precedent

Timing –

early closure

Jurisdictional issues –

claimant can deal with

multijurisdictional loss and/or

multijurisdictional defendants

Confidentiality – from

other parties or from

media

Ongoing relationships may

need to be maintained with

the defendant

Compensation – more remedies

available

Advantages of mediation
for the claimants

➝
➝
➝

➝
➝

Confidentiality –

especially if the

defendant is a whistle-

blower

Jurisdictional issues – defendant

can deal with claimants from

many jurisdictions removing

duplicitous litigation costs

Ongoing relationships may

need to be maintained

with the claimant

Timing –

issues can be dealt with

before decision

Advantages of mediation
for the defendants

➝
➝

➝
➝

Advantages of mediation
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Any large commercial dispute will have a great
emotional quotient, whether personal or corporate.
This may be because some of the key figures used to be
colleagues or friends. It may be because the parties were
in a supplier and customer relationship, or some other
close commercial or corporate relationship. They may
need to do business in the future. The mediation will
give the opportunity for ‘venting’ (as the Americans
would call it; in the United Kingdom, ‘letting off
steam’). Mediation will also enable the parties to look
forward, rather than backwards.

As with mediation in any other area, successful
mediation of competition disputes will require
individuals on both sides with the necessary authority to
make decisions on settlement, and capable of focusing
on the needs and not just the wants of their particular
party.

Conclusion – choosing the mediator

It is going to be even more critical in this area to choose
a mediator who knows about competition law –
competition law has its own language and precedents
that take it out of mainstream litigation. That, by
definition, means a competition lawyer. It also may
mean a lawyer who understands the sector in question
and who may have some grounding in economics in
relation to competition. If the dispute is cross-border,
language and cultural skills are going to be at a
premium. The parties will get the mediator they choose
and agree, rather than a judge who may not be a
competition expert, and who may be allocated rather
than selected.

The main providers, such as the Centre for Effective
Dispute Resolution (CEDR) and the Chartered Institute
of Arbitrators, will have a number of appropriate
individuals on their panels. Their recommendations can
be cross-checked with membership of such bodies as the
Competition Law Association in the United Kingdom.
The ICC or LCIA may also be worth considering.

As Alan Connarty, of the Chartered Institute of
Arbitrators,13 points out: ‘people are not necessarily
after abstract lawyers [as mediators] now’, and
‘increasingly, people are looking for mediators who have
an understanding of the business environment in which
the dispute is based and an understanding of the
industry’.

Perhaps the best of both worlds is to have a lead
mediator, supported by a competition law expert.

Notes
* Michael Cover is an English solicitor who specialises in intellectual

property disputes. He is a member of the Chartered Institute of
Arbitrators, and is an accredited and practising mediator and
arbitrator. Emanuela Lecchi is an Italian national and an English
solicitor who specialises in competition and regulation.

The authors are very grateful to Ilan Sherr, for producing an early
draft of this article, and to Irina Haracoglou for her helpful comments
on subsequent drafts. Both work in the EU and Competition Group,
Charles Russell LLP.
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private_enforcement/index_en.html#damages

3 Neelie Kroes’ Speech, ‘Enhancing actions for damages for breach of
the competition rules in Europe’, New York, 22 September 2005.

4 Ibid.
5 Deans v Roche and BCL v Aventis.
6 Though, of course, there will be cases (especially when it comes to

smaller players in the market), where parties will nonetheless wish to
enter settlement discussions so as to avoid lengthy and expensive
proceedings.

7 A whistleblower ‘confesses’ that it has participated in a cartel and
provides information about the cartel. As an incentive to come clean
and cooperate, the legal system provides for immunity from fines (and
from criminal liability, or at least leniency) for whistleblowers and
others who cooperate with the authorities. However, whistleblowers
and companies cooperating with the authorities are not sheltered from
third party actions for damages.

8 The Financial Times, Wednesday, 12 October 2005.
9 For example the 2002 Microsoft antitrust case – USA v Microsoft Corp

(2002) US Dist LEXIS 21097 – where the complex remedy issues were
resolved through mediation. This contrasts with the European
Microsoft decision – Case COMP/C-3/37.792 Microsoft available for
download on the European Commission’s website: http://
europa.eu.int/comm/competition/antitrust/cases/decisions/37792/
en.pdf.

10 Shapiro and Burnley, ‘Mediated solutions under the Enterprise Act’
(2003) 153 NLJ 604 (18 April).

11 But not, it appears, as a means to issue a decision. (Apart from other
issues of administrative law, the problem for claimants in damages
faced with a mediated outcome would be the lack of a ‘decision’
necessary for claiming damages through the CAT under section 47A,
Competition Act 1998.)

12 See Tim Ward and Kassie Smith, Competition Litigation in the UK (Sweet
& Maxwell, 2005) 11-036, at 410.

13 In Charlie Wright’s article, ‘Dispute Resolution: The Young Pretenders’
(2005) Legal Week 26 September.
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The purpose of this article is to review the scope and
application of the Financial Services Authority

(FSA) Mediation scheme and to highlight recent
changes that have been made in the FSA settlement
and mediation procedures.1

A general overview of the FSA and its approach to
enforcement is outlined. In addition, the FSA’s practical
experience with mediation is described, and the unique
issues that arise in mediation in the context of the
regulation of financial services in the UK are
highlighted.

FSA – an overview

The FSA is an independent non-governmental body that
regulates the financial services industry in the United
Kingdom. A new regulatory regime was created by the
Financial Services and Markets Act 2000 (FSMA) which
came into force on 1 December 2001. At this point, the
FSA assumed the powers and responsibilities of a wide
range of predecessor regulators. Within this statutory
framework, the FSA operates as a sole regulator of the
financial services industry.

The FSA has been granted under FSMA a wide range
of rule-making, investigatory and enforcement powers
in order to meet four statutory objectives2:
• market confidence: maintaining confidence in the

financial system;
• public awareness: promoting public understanding of

the financial system;
• consumer protection: securing the appropriate

degree of protection for consumers; and
• reduction of financial crime: reducing the extent to

which it is possible for a business to be used for a
purpose connected with financial crime.

These four objectives are summarised with one overall
aim: to promote efficient, orderly and fair markets and
to help retail consumers achieve a fair deal.

FSA approach to enforcement

The FSA regulates most UK financial services markets,
exchanges and firms, in both the wholesale and retail

areas. The FSA sets the standards that authorised firms
and individuals must meet, and can take action if they
fail to meet the required standards. In particular, the
FSA can investigate potential breaches of FSMA and of
FSA Rules and Principles.

FSMA allows the FSA Enforcement Division to take
action such as to withdraw a firm’s authorisation,
discipline authorised firms and persons approved by
the FSA to work in those firms by the issue of a public
censure or imposition of a financial penalty, or impose
penalties for market abuse. Examples of recent FSA
disciplinary action include the imposition of a financial
penalty:
• of £13.9 million on Citigroup Global Markets Limited

on 28 June 2005 for failing to conduct its business with
due skill, care and diligence, and failing to control its
business effectively with respect to certain Eurobond
trading; and

• of £575,000 on Legal & General Assurance Society
Limited on 8 June 2005 in relation to deficient
procedures for the sale of mortgage endowment
products.

The FSA has a substantial dedicated enforcement
division (of over 250 people) which undertakes
investigations, prepares cases, and conducts formal
enforcement proceedings. Nonetheless, given the size
of the UK financial services sector, the FSA considers
very carefully (and is obliged to do so by FSMA) whether
such action is a proportionate and efficient use of
resources. This is an aspect of the FSA’s risk-based
approach to regulation.

The factors which the FSA takes into account in
deciding whether to take disciplinary action include:
the nature and seriousness of the breach, the
conduct of the firm after the breach, the previous
disciplinary record of the firm, relevant guidance
given by the FSA, action taken by it in previous
similar cases, and action taken by other regulatory
authorities.3

The combination of these factors means that the vast
majority of cases or events are dealt with by alternative
regulatory tools rather than by formal disciplinary
action.
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FSA disciplinary process

In relation to the FSA processes for making regulatory
decisions, in particular those concerned with
enforcement, FSMA requires the following4:
• the FSA must first give a warning notice to the person

(that is the firm or individual) concerned, setting out
the action the FSA is proposing to take and the reasons
for it. In most cases, the FSA is also required to disclose
to the firm or individual concerned the evidence on
which it relies and any material that might undermine
the decision to issue the notice;

• following the warning notice, the FSA must allow the
person concerned at least 28 days in which to make
representations;

• following the representations, the FSA can either issue
a notice of discontinuance if it decides that no further
action is to be taken or issue a decision notice, setting
out the action the FSA has decided on and the reasons
for it. The disclosure provisions also apply here so if
there is additional material relied on or that might
undermine the decision, this must be disclosed; and

• within 28 days of the decision notice, the person
concerned may refer the matter to the independent
Financial Services and Markets Tribunal. This is not an
appeal against the FSA’s decision; rather, the Tribunal
considers the whole matter afresh and decides the
appropriate action for the FSA to take.

All that FSMA requires concerning the decision-making
procedures for the issuing of warning and decision
notices is that ‘the procedure must be designed to
secure, among other things, that the decision which
gives rise to the obligation to give any such notice is
taken by a person not directly involved in establishing
the evidence on which that decision is based’.5

The FSA’s decision-making procedures are set out in
the Decision-Making Manual, part of the FSA’s Handbook.
This manual specifies which decisions are required to be
taken by the Regulatory Decisions Committee (the
RDC) and which decisions can be taken by senior FSA
staff.6 Prior to the recent review, if the FSA wished to
impose a disciplinary sanction such as a financial
penalty, then this decision was required to be taken by
the RDC in all cases. This meant that the RDC was
required to consider all contested disciplinary matters
and also approve all settlements in such cases. Both
settled and contested disciplinary cases were finalised by
the issue by the RDC of the relevant statutory notices.

 As explained below, following the review of the FSA
enforcement process,7 the manual and procedure have
been changed so that settlements of enforcement cases
are now to be approved by two FSA executive decision-
makers of at least director of division level, leaving the
RDC to decide cases that are contested. The RDC
therefore will no longer be involved in approving
settlements nor will the RDC take decisions on statutory
notices that result from settlement, including cases
settled via mediation. This role in settled cases will now
be undertaken by two FSA Executive members.

The RDC is a committee of the FSA’s board to which it
is accountable, and its members are appointed by the
board. It consists of a chairman, one or more deputy-
chairmen, and other members. Apart from the
chairman, none of the other members is an FSA
employee and the RDC operates outside the FSA’s
management structure. The members of the RDC
represent the public interest and comprise current and
recently-retired practitioners with financial services
industry skills and knowledge, and non-practitioners.

FSA approach to settlement

FSA settlements arise in the context of a contested
disciplinary process. An FSA settlement is therefore a
regulatory decision, taken by the FSA, the terms of
which the firm or individual concerned accepts.
Accordingly, settlement in the FSA context usually
involves the firm or individual waiving its rights to have
the matter heard by the RDC, to make representations
to the RDC and to refer the matter to the Tribunal in
return for the FSA agreeing to issue statutory notices,
or imposing an agreed sanction, to finalise the matter.

The FSA considers that it is in the public interest for
matters to settle (and settle early) if possible.
Enforcement investigations and proceedings can be very
resource-intensive and time-consuming for both the
firm or individual concerned, and the FSA. Settlement
results in consumers obtaining compensation earlier
than would otherwise be the case, the saving of FSA and
industry resources, in messages getting out to the
market sooner, and assisting in a public perception of
timely and effective action.

Most FSA enforcement cases settle, either before the
issue of a warning notice, between warning and decision
notice, or even during Tribunal proceedings. Since
October 2003, around 80 per cent of disciplinary cases
that resulted in a financial penalty have been concluded
by settlement. This includes cases resolved by
mediation.8

Overview of the FSA mediation scheme

Consistent with the FSA approach to settlement, and as a
result of the original public consultation on the FSA new
decision-making procedures under FSMA, the FSA
developed a pilot mediation scheme. This came into
effect, along with the FSA’s other decision-making
procedures, in December 2001. Since then 11 cases
have been referred to mediation under the scheme.

The purpose of the scheme is to provide a facility for a
neutral mediator to assist the FSA, and the firms and
individuals subject to the FSA decision-making process,
to reach agreement where settlement discussions have
not been conclusive. The objective of the scheme is
to enhance the decision-making process by allowing for
the quick and cost-effective resolution of enforcement
cases.
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The details of the scheme are specified in the FSA
Decision-Making Manual, Appendix 1: Settlement
procedure and mediation scheme for FSA disciplinary
cases.

As a result of a review of the pilot scheme and
following consultation,9 the FSA made changes to
extend the scope and availability of the FSA mediation
scheme with effect from 1 February 2004.10

The introduction to Appendix 1 of the Decision-Making
Manual initially stated that settlement discussions could
take place on an informal basis after the issue of a
warning notice. While there was no bar on settlement
discussions at an earlier stage, Appendix 1 provided that
such discussions were likely to be less productive until
after the issue of the warning notice. Feedback received
however indicated that settlement and mediation could
be of value both before the issue of a warning notice and
after the issue of a decision notice. The mediation
scheme was therefore extended to promote flexibility.
It was confirmed in the Decision-Making Manual that
the scheme was available at any time during the
enforcement process between the issue of a warning
notice and the issue of the decision notice, but also that
the scheme was available before or after theses stages
provided the FSA consents.11

Mediation remains unavailable in enforcement cases
where the FSA is contemplating bringing a criminal
prosecution, or in cases involving disciplinary action for
late submission of certain reports, but it is available in all
other enforcement cases. In cases based on the FSA’s
judgments about a person’s dishonesty or lack of
integrity, such as where the FSA wishes to prohibit an
individual from conducting regulated financial activity
on unfitness and impropriety grounds, and cases where
the FSA exercises its powers to vary or cancel an existing
authorisation to conduct such activity, mediation is
available subject to the FSA’s consent. Mediation was
previously not available in such cases.12

FSA mediation process

The FSA provides an information pack to the firm at the
outset of a disciplinary investigation explaining the key
stages of the enforcement process and the possibility of
mediation and settlement.

The mediation scheme is administered by an
independent mediation provider who provides a panel
of experienced mediators who are also independent of
the FSA. The current provider is ACI Ltd. When the
parties request mediation, the provider will recommend
mediators from their panel. If the parties cannot agree
on a mediator then the provider will make the
selection.13

The process then follows the usual procedure. A
suitable location, date and timetable for the mediation
will be agreed, quite often at short notice. Mediations
are frequently held at the FSA offices, but neutral
venues can also be agreed. Key documents concerning

the case (such as any relevant statutory notices or
investigation reports) will be provided to the mediator
and respective position statements will then be
exchanged. The position statements will identify the key
issues in dispute.

The main issues negotiated during FSA mediations
include:
• the severity of the sanction, such as the size of the

financial penalty;
• the rules and principles found to have been breached;
• the wording of the final notice;14

• the timing of the publication of the final notice; and
• the corrective/remedial action to be taken by the firm

or individual concerned.

Differences between FSA mediations and commercial
mediations

FSA mediations follow the same general framework that
is followed in the commercial environment. For
example15:
• FSA mediation is a confidential without prejudice

dispute resolution process in which a neutral mediator
assists the FSA and the subject of the investigation in
trying to settle their differences;

• the mediator is not a judge or arbitrator and has no
power to bind the parties, but rather operates as a
facilitator of the discussions; and

• as mediation will be on a ‘without prejudice’ basis,
admissions made by the parties in the course of the
mediation and documents prepared for the purposes
of the mediation may not be referred to in subsequent
proceedings relating to the dispute if the mediation is
unsuccessful.

FSA settlements however are not the same as ‘out-of-
court’ settlements in the commercial context. As a
public authority with statutory responsibilities, the FSA
is in a different position to an ordinary commercial
litigant. While the FSA can be flexible, its discretion is
restrained by a number of factors which mean that it
cannot make concessions in the same way that a
commercial litigant can. For example:
• the FSA must have careful regard to its statutory

objectives when agreeing the terms of a settlement.
The FSA must ensure that the proposed settlement is
consistent with these objectives. Redress to consumers
who may have been disadvantaged by a firm’s
misconduct is particularly important in this respect;

• the FSA must also consider the specific and general
deterrence purpose of the imposition of a financial
penalty;16

• each disciplinary case does not stand in isolation. The
FSA in determining the form of sanction to apply (if
any) and, where appropriate, the level of financial
penalty, will consider the action it has taken in relation
to similar behaviour by other firms.17 The FSA will
therefore need to consider the wider implications
and precedent value of each case;
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• FSA settlements result in publicity (as opposed to
commercial out-of-court settlements, which are
usually confidential).

Changes to the settlement process in 2005

The FSA conducted a review of its enforcement process
which culminated in a Report in July 2005. The FSA board
commissioned the review because the process had been
subject to criticism by the Tribunal in the Legal &
General case, and because it was evident that many
parties affected by enforcement actions had doubts
about the fairness of the process.

Two of the issues considered in the Review were
directly relevant to mediations: first the identity of the
FSA decision-maker in settlements, including
settlements via mediation, and secondly, the
introduction of a discount scheme for early settlement.
A summary of the issues raised in section 7 of the Report
on these matters follows.

The identity of the decision-maker in settlements

Prior to the review, where a decision notice was
required in respect of a settlement (for example,
because a financial penalty was to be imposed as part
of the agreed settlement), the RDC was required to
make that decision. Because of this, FSA staff consulted
the RDC to obtain ‘settlement parameters’ during
settlement and/or mediation negotiations and then
sought to reach agreement with the firm or individual
within those parameters. If agreement was reached,
a settlement agreement was signed that provided for
the issuing of a decision notice by the RDC in an
agreed form. Settlement was also possible following
mediation.

Generally, the settlement process worked well.
However, the manner of RDC involvement in the
settlement and mediation process gave rise to problems.
Some concern was expressed that the RDC was tainted
or compromised by its involvement in settlement
negotiations if the negotiations broke down and the
RDC then has to decide the matter on a fully contested
basis. Negotiations between enforcement staff and the
firm could therefore not take place on a ‘without
prejudice’ basis with respect to the RDC.

In addition, some firms complained about lack of
access to the decision-makers: negotiations take place
with FSA staff (perhaps at a very senior level) but the
firm was not party to the discussions that took place
between FSA staff and the RDC concerning the terms of
any settlement. This was particularly acute in
mediations, where a member of the RDC did not attend
the mediation but was available on the telephone to
discuss settlement terms with FSA staff. The RDC was
required to approve subsequently the terms of any
settlement reached through mediation. Firms and
individuals often complained that as they did not have

direct access in mediation to the decision-maker, the
RDC, the mediation was undermined as the FSA
attendees did not have full authority to settle.

The review considered this issue carefully and
concluded that the RDC should no longer take decisions
on statutory notices that result from settlement. Instead,
such decisions should be taken by the FSA executive by
means of two decision-makers of at least director of
division level (one of whom will usually be the Director
of Enforcement). The content of settlement discussions
should not be disclosed to the RDC in the absence of
agreement between the FSA executive and the firm or
individual concerned.

This conclusion was reached principally because the
review considered that there was a strong need for
increased separation and transparency between the
Enforcement Division and the RDC. The previous
process involved, for example, confidential discussions
between the RDC and the Enforcement Division that
were not made available to the subject of the
investigation. Such features gave rise to a perception of
unfairness which the review recommended be overcome
by the proposed changes. One of these changes is
that all substantive communications between the
Enforcement case team and the RDC (whether oral or
written) are now disclosed to the firm or individual
under investigation.

 The review considered that this new separation would
immediately be breached if the RDC were to become
involved in settlement discussions where the case does
not ultimately settle. If the RDC remained involved in
settlements, it would be very difficult for Enforcement
to continue to have discussions with the RDC about
the outcome or progress of negotiations because the
content of such discussions were now also required to
be disclosed to the firm or individual.

Involving the RDC in settlement discussions would
also mean that it is not possible for Enforcement and
the firm or individual to have discussions ‘without
prejudice’ to the RDC. This is because the RDC
would need to be made aware of ‘without prejudice’
discussions in order to consider approving any
proposed settlement.

As the RDC is now not involved in settlement
discussions, it will not know about the content of
settlement discussions or even know in most instances
that they had taken place. Executive decision-making in
this area will also allow the party concerned to have
direct access to the decision-makers during negotiations
or mediation.

Discount scheme

The Enforcement Process Review also recommended
that the FSA should introduce a discount scheme for
early settlement, giving a fixed scale of percentage
discounts to the penalty that would otherwise be
appropriate, determined in accordance with the stage
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at which settlement is reached. The reasons for this
recommendation were as follows.

The FSA considers that early settlement is already, and
should continue to be, encouraged. Even without any
FSA incentives, many firms will wish to settle early in any
event in order to put an issue behind them and to save
on their own costs. The FSA believes that there is a
strong case for giving some further incentive beyond
that and therefore wished to make the principles behind
incentives for early settlement clearer, and to distinguish
this from the encouragement of cooperation between
the firm or individual affected and the FSA. The FSA saw
an advantage in there being a clear scale of discount of
penalty for early settlement, with that discount varying,
as mentioned earlier, in accordance with the stage at
which settlement is reached. This is to be different and
separate from any change to the penalty which reflected
broader questions of cooperation – the firm’s
willingness to establish the facts, to make changes to its
systems to prevent the recurrence of mistakes, or to
make prompt and full arrangements to compensate
affected consumers.

Implementation

Both of these proposals were subject to consultation17

and were then implemented. The changes to the
Handbook, including the introduction of the executive
rather than the RDC as the settlement decision-maker,
are effective as of 20 October 2005. The discount
scheme for early settlement will only apply to cases
where the FSA appoint investigators on or after 20
October 2005.19

Conclusion

The FSA considers that the mediation scheme provides
a valuable addition to its decision-making process. In
some difficult cases, mediation has proved successful in
achieving agreement where negotiations have failed.
One of the key benefits of mediation is to enable a
better understanding of each party’s prioritisation of the
issues in dispute. Early settlement via mediation also has
cost and resource benefits for both the FSA and firms.

The FSA anticipates that as a result of the
Enforcement Process Review’s recommendations being
implemented more cases will settle earlier in the
proceedings, including via mediation. This will help
reduce costs and will assist consumers both in terms of
securing redress earlier and sending clear reminders to
firms about the standards which the FSA expects of
them.

Notes
1 These changes were the result of the Enforcement Process Review Report

that was published in July 2005. This article highlights some of the key
issues detailed in the Report. The Report can be accessed in full on the
FSA website at www.fsa.gov.uk. Copies of other documents referred to
in this article such as the FSA Handbook (including the Enforcement
Manual, Decision-Making Manual, and FSA Rules and Principles),
consultation papers, and final notices issued to finalise disciplinary
proceedings can also be accessed at this website address.

2 Section 2 FSMA.
3 FSA Enforcement Manual, section 11.4.
4 This overview of the FSA Enforcement process is based on the

description contained in section 6 of the Enforcement Process Review
Report that was published in July 2005.

5 Section  395(2) FSMA.
6 Decision-Making Manual, section 4.1.
7 The Enforcement Process Review Report and Recommendations were

published in July 2005 and can be accessed on the FSA website at
www.fsa.gov.uk

8 The Enforcement Process Review Report and Recommendations, section 7.1,
published July 2005.

9 CP199 Miscellaneous Amendments to the Handbook (No 10), published
September 2003.

10 FSA Handbook Notice 29 – Board Meeting 15 January 2004, Notice
published 20 January 2004.

11 FSA Decision-Making Manual, Appendix 1, sections 1.4.1 and 1.4.2.
12 Ibid sections 1.4.3 and 1.4.4.
13 Ibid sections 1.5, 1.6 and 1.7.
14 While the form of the Final Notice can be negotiated, the form of the

FSA press release which accompanies the release of the Final Notice is
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Reinsurance has long been a gentlemanly business
where parties are expected to meet their

obligations with civility and minimal resistance when
compared to other business sectors. With increasingly
contentious disputes, reinsurance companies may want
to look for alternative ways to amicably settle their
disputes. Mediation offers a viable and valuable solution
as it often allows reinsurance companies to minimise
hostilities, preserve their business relationships, save
money and avoid the hazards of a third party’s decision.
Even though the concept of mediation in reinsurance is
relatively new, that does not mean that reinsurance
companies should slowly adapt to the use of mediation.
Rather, reinsurance companies should seriously
consider using mediation at the outset of all disputes.

Reinsurance contracts often involve companies from
around the world. This globalisation of the industry
hinders the normal enforcement of contracts through a
specific country’s judicial system because of the
associated costs and the difficulty of ascertaining a
proper jurisdiction and enforcing a judgment. In order
to avoid this problem with traditional judicial
enforcement, the reinsurance industry includes
arbitration provisions in almost all contracts. These
arbitration provisions were intended to serve multiple
purposes. First, the provisions were intended to resolve
the disputes civilly, allowing the companies to avoid
litigation which could jeopardise their business
relationship. Secondly, the use of arbitration provisions
could drastically reduce the cost of dispute resolution by
avoiding high fees associated with lengthy litigation.
Thirdly, by going to arbitration, companies could reduce
the amount of time spent resolving the dispute. Finally,
arbitration would lend itself to speedier and more
economical business results because the arbitration
panel would be made up of reinsurance professionals
who would better understand the industry-specific
language and practices.

With the growing emphasis on profitability by
reinsurance companies, the distinction between
arbitration and litigation is becoming increasingly
blurred. By focusing on getting the most out of every
dispute, companies appear to be moving towards a
progressively adversarial relationship with the opposing
party. To maximise the likelihood of prevailing,
companies are spending more time and money on their
representation in arbitration. Further, arbitration
proceedings now involve lengthy discovery and the

actual proceeding can take many days. As such,
arbitration is turning into exactly what it was intended to
avoid: full-blown hostile litigation.1 This increasing
hostility erodes any goodwill between the companies
and they no longer focus on a mutually beneficial
relationship, but rather on the result of the dispute.
This is particularly prevalent where the companies no
longer maintain a business relationship. In addition to
the loss of goodwill, companies lose increasing amounts
of income on arbitrations due to expenses such as the
time spent by employees preparing for and participating
in the arbitration, and the costs of locating and
duplicating records. Finally, even with a positive
arbitration award, companies often find it difficult to
enforce these awards in foreign countries against a
now hostile business partner. Thus, reinsurance
companies may want to consider moving away from
contentious and costly arbitrations and seriously
consider mediation.

Advantages of mediation

Cost reduction

Mediation offers many advantages over arbitration.
First, mediation reduces costs for all companies
involved.2 Currently, reinsurance companies must not
only have employees present to support the company’s
case, but the companies must also pay for the arbitrators
as well as the cost of locating and analysing loss and
account details, which require extensive duplication and
employees’ time.3 At the very least, mediation reduces
the cost of dispute resolution by drastically cutting the
time spent by employees in arbitration due to the
average duration of mediation being significantly
shorter than that of an arbitration hearing.4 While some
may also consider reducing attorneys’ fees by wholly or
partially removing them from mediation, this is only a
short-term saving.

While mediation itself does not involve a binding
decision from a third party, the parties themselves may
enter into a binding resolution at the mediation. This
binding agreement not only ends any dispute, but it also
carries with it long-term consequences for both parties.
As such, it is important during the process of dispute
resolution to fully understand the legal ramifications
of all agreements. Additionally, an experienced
reinsurance attorney can provide invaluable advice
about possible pitfalls and benefits by calling on his or
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her vast wealth of knowledge. By including an attorney
in the process and informing them of the company’s
mediation goals, a company can obtain valuable legal
advice, which will positively affect the company’s long-
term prospects.5

Good diplomacy

Secondly, mediation offers a return to civility for the
reinsurance industry. Dispute resolution in reinsurance
has become more and more acrimonious, especially in
the past decade. This is due to the increasing financial
liability at stake from litigation involving inter alia such
items as asbestos and environmental pollution. With this
significantly increased financial exposure, companies
realise that their own solvency and ability to survive is in
the balance, and they are therefore often willing to do
whatever it takes to ‘win’ a dispute.

Mediation encourages companies to become more
focused on maintaining good diplomacy rather than
ensuring the company is victorious on every possible
issue. In reinsurance, goodwill is extremely important
because of the small size of the industry which virtually
ensures that the companies will meet again whether it is
to conduct new business or wind up old business.6 Thus,
by focusing on maintaining and cultivating a good
relationship, the parties are more likely to leave the
dispute with increased bonds of goodwill rather than a
frayed relationship.

Parties in control

Thirdly, mediation places control back into the hands of
the parties. Court adjudications and arbitrations only
allow the parties to present their case and the final result
is in the control of the third-party decision-maker
whether that is a judge or an arbitration panel.7 In
reinsurance, this is problematic because of the difficulty
in calculating a proper award, and the complexity of the
business. Long-term solvency is important for all
companies in the reinsurance field – even the party
initiating the action – because it is likely that the parties
will have contracted other business with each other
through indirect channels which will likely require a
future payment. Thus, while a third-party neutral may
come up with an arbitral award, it may not take into
account the payer’s long-term solvency and could force
the company into insolvency.

Mediation would address this problem by allowing the
payee company to come up with a solution that not only
satisfies its adversary, but also allows it some form of
long-term security and solvency. The size of the award is
not the only concern involving third-party neutrals as
they may never fully understand all the aspects of a
reinsurance dispute. Even a third-party neutral who has
experience in the reinsurance field may have difficulty
fully digesting all the claim details because of the
constraint on time and the complex nature of many
reinsurance claims.

Mediation allows the individuals with the most
intimate knowledge of the claim to craft a resolution,
rather than trying to fully inform a third-party neutral
on a complex and time-consuming issue. While an
arbitration panel may attempt to understand all the
issues, documents and arguments, it will be very difficult
for the panel to understand the issues as clearly and with
as much precision as the parties themselves. By using
mediation, the parties increase the likelihood that all
nuances are fully explored, understood, and taken into
account when a resolution is reached.

Cooperation and participation

Fourthly, mediation increases the approval and
participation of the agreed resolution. In reinsurance,
an arbitral or court award is no guarantee of success
when it is time to collect on the award. In reinsurance,
companies are spread throughout the world and some
are protected by inconvenient, expensive and time-
consuming legal systems, which often discourage and
sometimes prohibit the enforcement of foreign awards.
Rather than risk the expense of gaining an award that is
difficult to enforce, mediation fosters cooperation and
participation in the settlement. By giving all parties a
chance to shape the result and getting the approval of
all parties, mediation increases the likelihood that a
company will stand by its agreement and not merely
retreat behind its domestic legal system.

Addressing all the issues

Finally, mediation offers the parties a chance to address
all issues. In arbitration and especially within the judicial
system, the only issue that is addressed and resolved is
the underlying legal dispute. Any outlying issues are left
for another day. In reinsurance, this approach can be
problematic because of the complex nature of the
industry. However, in mediation, the parties can address
not only the legally-based dispute, but also any other
issues they desire.8 This not only prevents spending time
and money in the future on addressing a problem, but it
also promotes good relationships as both parties discuss
their concerns and hopefully find an acceptable solution.

Conclusion

In reinsurance, mediation is a viable and valuable
alternative to traditional third party neutral resolutions,
such as arbitration and judicial proceedings. While
mediation may not involve formal legal proceedings,
reinsurance companies would be well-served to include
experienced reinsurance lawyers in all their mediation
sessions. Even with counsel, mediation provides not only
economic advantages, but also maintains goodwill and
preserves relationships in an industry in which parties
will encounter each other frequently. While mediation
may not always lead to an amicable result, it should be
seriously considered as a starting point.
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Attempts to introduce dispute resolution techniques
into Russia (part of the former USSR) and

Albania have been challenging. The role of law1 and
the right to resolve disputes, both within and outside
the court system, by mediation or arbitration, are
severely tested in societies emerging from decades of
oppressive rule. However, the intense and exhilarating
struggle this challenge presents forces us to revisit
basic ADR principles and to understand more clearly
the barriers to ADR which lie hidden in our own
countries.

To be able to create the conditions necessary for ADR
to succeed, changes are needed in the social and legal
systems in post-communist countries so that ADR may
offer a viable means of conflict resolution and help
alleviate court overcrowding. ADR projects, including
negotiation and mediation, if created with respect for
the intellectual struggle for development of a post-
communist society, may create not only effective dispute
resolution but also build confidence in a reconstituted
free legal system.

Conditions in Albania and Russia

Supremacy by the Ottoman Empire for 500 years, and
almost 50 years’ domination by an iron-fisted Albanian
dictator – Enver Hoxha – brought the judicial system in
Albania into disarray. Albania’s post-communist years,
starting in 1991, have been rocky and marked by periods

of violent civil unrest. The turmoil of these years has
resulted in a judiciary which must be rehabilitated
so that Albania can conform to EU standards, and to
restore public confidence in both the law and the
judiciary.

Russia’s post-communist hangover is accentuated
by its fall from a world-dominating superpower to a
third-level emerging nation. Unlike Albania, which
is prepared to accelerate its legal reform efforts in
order to join the European Union, Russia has no such
aspirations. ADR will only succeed in Russia if it can
be demonstrated that it works for the Russian people.
There are worrying signs that Russia is returning to
a ‘safe harbour’ of government domination and
authoritarianism.

Analysis of the special nature of post-communist culture
in order to ensure that ADR can succeed

Psycho-social aspects of conflict resolution culture in post-
communist countries

A country’s conflict resolution culture is influenced by
its social and political history. It is beyond the scope of
this article to provide a detailed account of the social
and political history in post-communist countries and its
effect on social expression. However, I will briefly
outline some common factors arising in states emerging
from years of communist rule and discuss their effects
on negotiation behaviour.2
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Authoritarianism

Acknowledging the validity of individual difference is a
prerequisite to recognising the need to resolve conflict.
Many years of communist rule have resulted in quashing
notions of individual difference and drastically
influencing ideas and approaches to negotiation.

Although the communist state has been dissolved in
these countries, it is acknowledged that the ethos of
communism still permeates and affects attitudes of the
citizens towards dispute resolution. Cynthia Alkon
describes the relationship between communism and the
lack of conflict management skills among citizens of
post-communist countries3:

‘Communist systems did not teach people how to
manage and deal with conflict. People learned under
these systems that disputes were bad, potentially
dangerous, and should be avoided. They also learned
that when there was a dispute, those in power won.
Power and position were the decisive factors in
resolving disputes, rather than justice and law. People
did not learn how to negotiate or how to handle an
open dispute…Conflict was “regarded as unnecessary
and contrary to the principles of Soviet society”.’

Communism forbade people to say what they thought,
or to live as they felt. Spontaneity of any kind could be
considered treason or insanity. Communist dogma
emphasised the collective rather than the individual.
Stress was placed on unanimity and the merging of
individual differences.4 This attitude makes the
institutionalisation of alternative formal structures
difficult because discord is understood to be an
unacceptable expression of individualism or non-
conformity. In post-communist societies, seeking private
services of a third party to address conflict rather than
having a judge or court decide on the issue may be
considered a breach of the ideology of communal
solidarity.

In a report on findings about teaching the first
conflict management courses at a technical university in
Russia, Howell and Bystiantsev observed that the younger
generation of Russians were caught in a contradictory
situation of choosing ‘extreme individualism’ and the
socialist concept of ‘liberalism’ that suppressed the
rights of individuals in the interests of society.5

Furthermore, in many conflict situations, Russians
defer substantially to authority and fail to recognise
individual rights, particularly the right to express
oneself. Russian conflict resolution behaviour has been
characterised by some as capitulation and avoidance.
Bystriantsev and Howell noted that the phenomenon of
totalitarian control ‘was present from the top down; that
a group of students had difficulty understanding that
individuals had any right to express their interests to
anyone of higher status or in a position of authority
including their parents’.6

Another indication of the high degree of
authoritarianism in post-communist countries is the lack
of a legal framework for mediation in Russia. The

Russian legal system does not have a law on mediation,
detailed rules of evidence, or well-developed case law
that protects the interests of parties that participate in
the mediation process. The Russian Federation Arbitrazh
Procedure Code contains fairly cursory provisions
defining evidence. The Code seems to rely on the view
that judges are adequately trained to weigh evidence.

Albania has recently passed a Modern Mediation Law
based essentially on the latest UNCITRAL Model.

The tendency of post-communist countries to have an
authoritarian culture is an impediment to the
implementation of a successful ADR programme.
People in post-communist countries may be more
comfortable with a judge or a court in the resolution of
their problems as opposed to a mediator, who has no
power to enforce a judgment, because of the social
tendency to defer substantially to authority.

In Albania, the Gowlings ADR Project (2002-2004)
had difficulty in attracting students to the mediation
course.7 Initially, all the proposed students wanted to be
an arbitrator, a figure of authority and power.

An additional effect of authoritarianism is that when
people in post-communist countries do enter a
mediation, they look to the mediator as an authority
figure; they expect mediators to take directive action.8

As will be discussed later, the tendency toward
authoritarianism is reinforced by the Civil Code that is
often the centre of the justice system in post-communist
countries. A way to use the authoritarianism prevalent in
post-communist countries to effectively promote ADR
would be to encourage the judges, who are in positions
of authority, to refer cases to ADR and publicly
promote it.

Distrust of freedom

At a basic level, mediation is negotiation carried out with
the assistance of a third party. In contrast to an arbitrator
or judge, a mediator has no power to impose an
outcome on disputing parties. The role of the mediator
is to assist the parties in finding a solution which
acceptably meets their interests. In comparison to the
court process, mediation is viewed as a process that is less
governed by authority. The goal of mediation is for the
parties themselves to craft a resolution to their common
problem. But the essence of mediation is the wise and
controlled use of freedom in the free crafting of a
resolution of the dispute.

The political history of post-communist countries has
led to a strong distrust of freedom. Communism
demands that the law is seen to service the state and the
community rather than the individual. Years of total
government control has created a citizenry suspicious of
private dispute resolution processes.

For a mediation to be successfully implemented in
light of the high distrust of the freedom involved in the
ADR process, people need to be educated as to what
happens during ADR. It needs to be made clear that
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mediators are to facilitate, not coerce, settlement.9

Parties must understand that in mediation they cannot
be forced to settle. A part of the distrust of freedom
among people in post-communist countries is a level of
uneasiness about the lack of structure in the ADR
process when compared to the court process. Parties
need to understand that mediation is voluntary,
consensual, and non-binding. It must be emphasised
that the mediator has ‘no authority to impose a
settlement’, and hence no coercive power; however, the
mediator does have persuasive power, which may be
influential in assisting the parties to resolve their
differences.10 In order to combat the obstacle of high
distrust of freedom in the ADR process, parties need to
be educated to understand, and accept, that ADR will
not be used as a tool of coercion and tyranny. Current
figures of authority in post-communist societies,
particularly senior judges, must advocate ADR for it to
be successful.

Another factor that contributes to the distrust of
freedom in post-communist countries is the high level of
political and economic instability.11 It is an
understatement to say that business plans made in such
an environment may be frustrated by uncontrollable
events. Ultimately it may take a generation of freedom
and stability in post-communist societies before the
citizens begin to move away from authoritarianism and
start to trust the freedom that vehicles such as ADR
offer.

Lack of legal consciousness

Legal consciousness refers not only to one’s respect for
the law but also an innate confidence in the laws’
protective powers and due process. The lack of legal
consciousness in post-communist countries leads to a
cynicism about any sort of private dispute resolution
process and thus serves as an impediment to the
successful implementation of ADR. For example, North
Americans and Europeans generally trust that the legal
system they are engaged in is fair and that the best
interests of the parties will be served. In a post-
communist country such as the Russian Federation, the
level of legal consciousness is underdeveloped.12 The
reason for this is that laws were abused and/or ignored
by Soviet leaders throughout the Soviet period and, as
such, no semblance of ‘trust’ developed among the
citizenry; instead, apathy or ridicule of the law was the
norm.

The link between the lack of legal consciousness in
post-communist countries such as Russia and the level of
corruption will be explored infra. It is proposed that the
lack of legal consciousness prevalent in Russian societies
is an obstacle to the successful implementation of ADR
in post-communist countries. It is essential that any ADR
programme implemented does not contribute to this
lack of legal consciousness. Thus, ADR systems must not
be used as fresh instruments of coercion and tyranny. If

they are allowed to be tainted with the brush of
corruption, the ADR system is little better than the
existing institutions which it is trying to improve on.13

Corruption in post-communist countries

One of the factors that works against the acceptance of
ADR as a legitimate tool of conflict resolution is the
perception that it may be used as a tool of corruption
against the parties involved. This concern is a result of
the atmosphere of corruption that accompanied the
post-communist regime. After generations of
communism, people learned that not following the law
was necessary for survival. Communist governments did
not inspire trust or confidence. People learned that
their governments lied to them and withheld
information. When communism ended, corruption
replaced party ideology in the new governments which
were often led by former communists.14

Judicial corruption

Judicial corruption is a serious issue in post-communist
countries. A recent estimate of bribes of all types paid
annually in Russia, totalled more than the equivalent of
US$33 billion in 2001.15 A conservative estimate of the
bribes annually received by court officials, including
judges, was equivalent to at least US$274 million.16 Of
course, since neither bribe payers nor bribe recipients
report the amount of money exchanged, there is no way
of checking the accuracy of these estimates.

Corruption and bribery are also a serious problem for
the judiciary in Albania.17 The extent of corruption in
Albania is linked to the significant degree of turmoil that
the country has experienced. Albania’s post-communist
years have been rocky and marked by periods of violent
civil unrest. In 1997, the country dissolved into brutal
civil disorder after a pyramid scheme collapsed,
depriving many Albanians of their life savings. Both
before and after 1997, the Albanian judicial system was
in disarray. Albanians expect the judicial system to be
corrupt and inefficient, and the judicial system rarely
fails to deliver on those expectations.18

Because the courts are places where conflicts are
resolved, reforming the judicial system needs to be a
priority. A suggestion for legal and judicial reform is to
increase judicial salaries in post-communist countries so
that qualified judges can be retained and they can
support their families in a reasonably secure
environment without having to resort to illicit sources of
income such as bribes.19

Political interference in the courts

A contributing factor to corruption in the courts is the
degree of political interference in the court system. The
Russian court system is dominated by local political
leaders. Local dominance is a part of the legacy of the
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Soviet era’s practice of ‘telephone justice’ where a
communist party official would call a judge to tell him
how a particular case should be decided. Although the
Russian Constitution provides for separation of powers,
the reality is that judges are still frequently influenced by
‘suggestions’ by government authorities and wealthy
individuals.20

In their judgments, Russian judges are more likely to
favour large local enterprises over smaller enterprises,
entrepreneurs and foreigners. Judges often mask
telephone justice by deciding cases on the basis of form
over substance, eg by ruling on the basis of technicalities
to dispose of troublesome cases, rather than resolving
such cases on their merits.21 As a result, the judicial
system is stacked against non-local and politically weaker
parties, unless bribery is used. Political interference in
the courts is a contributing factor to the degree of
corruption in the court system.

What are the implications of judicial corruption on ADR?

Since corruption is so widespread in the judicial system
in post-communist countries, in order for ADR to be
accepted by the public, it is absolutely essential that
arbitrators and mediators be fair, balanced, and honest.
ADR systems must not be perceived by the public as
instruments of corruption. There must be a zero-
tolerance policy for corruption among those who are a
part of the ADR system. There also need to be unbiased,
independent and uncorrupt courts to enforce mediated
solutions and arbitrated decisions.22 Thus, for ADR to be
successfully implemented, it is necessary to strive for
judicial reform so that judges in post-communist
countries do not need to rely on funds from corruption,
such as bribes, to support themselves. It is difficult to
interest the judiciary in referring cases to mediation if
the cases are a source of personal profit.

Feminism in post-communist countries

The historic male domination in communist societies
also makes the advent of mediation difficult. An
exploratory study of domestic violence in Albania
revealed that Albanian society has a history of male
domination in which women are taught to obey their
husbands and accept submissive roles, a reflection of the
strong patriarchal traditions of the Balkans.23 With the
fall of the communist regime in 1991, Albania went
through a period of deep and dramatic social, political
and economic change. Gender equality is a principle
that is new to Albanian society and has not yet been
embraced by a significant percentage of the population.
Although in recent years important changes have taken
place in Albania, women’s subordinate status remains
well entrenched.24

Despite the fact that Albanian women increasingly
entered the labour force during the last 50 years,
traditional gender roles in the family are preserved. In

Albanian culture, it is considered a shame for men to let
women make decisions, or admit that the woman has a
better perspective and take her perspective into
consideration when making decisions.25 The
pronounced gender roles in Albanian culture seem to
suggest that dispute resolution through force and/or
the adversarial process is a more ‘masculine’ way to
resolve problems whereas mediation may be considered
a ‘feminine’ way to resolve disputes.

It is conceivable that the paternalist nature of
communist rule reinforced these patriarchal attitudes
and practices. While domestic violence is a worldwide
problem it is, perhaps, most tragic in the newly-
emerging democracies of Central and Eastern Europe.
Held in the firm grip of communist control for over 50
years, their single decade of new-found freedom has
brought social upheaval and led to an increase in
domestic violence.26

Considering that arbitration is a process where
an appointed authority figure (ie an arbitrator, or
‘private judge’) renders a decision after hearing the
parties’ case, and mediation is a process where a
neutral helps the parties arrive at a settlement of their
dispute, it is reasonable to assume that socio-cultural
tendencies in post-communist countries may prefer
arbitration.

In post-communist countries, mediation may be
viewed as a feminine way to approach a conflict. Because
post-communist countries such as Russia and Albania
are still very male-dominated cultures and women have a
subordinate status in these countries, a ‘feminine’ way of
approaching conflict such as mediation may not be
highly regarded. However, this phenomenon should not
prevent mediation from eventually establishing itself
and flourishing in post-communist countries. For
mediation to be successfully implemented in post-
communist countries, it is essential that it is not seen as
‘feminine’. If the proponents and supporters of
mediation are largely male, then it may be more easily
accepted in post-communist societies.

Legal framework for ADR

Legislation

One of the problems with the existing legal framework
for mediation in Russia is that although mediation is
being used to resolve certain types of disputes on a small
scale, it is largely occurring within a legal vacuum.27

There is currently no law in Russia that governs
mediation. While parties who choose to mediate a
dispute are likely to enter into a formal agreement
governing the conduct of the mediation, it is by no
means certain that Russian courts will enforce such rules
to the degree they are inconsistent with provisions of
applicable Russian Federation legislation.

In contrast, Albania has a law governing mediation. As
part of the approach to establishing a solid foundation
for the development of ADR in Albania, it is very
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important to ensure a sound legislative framework. As
referenced in my book:

‘The country’s laws must recognise and enforce
mediated agreements and arbitrated decisions.
There must be a basic Arbitration Act which governs
arbitrators. One comment coming out of a study of
Sri Lanka’s Commercial Arbitration system was that
in order for arbitration to be successful it was
necessary to:
…ensure that the legal framework of laws and rules
for arbitration is adequate to support efficient
arbitration, and that parties may have confidence
that courts will respect the finality of arbitral
awards.’28

An important feature of Albania’s Mediation Law is
Article 12. This section ensures the confidentiality and
privilege of mediator sessions and protects mediators
from subpoenas and other legal mechanisms. For ADR
to be successfully implemented, one major obstacle that
needs to be addressed is, as noted earlier, the distrust of
freedom in the ADR process. It is essential that parties
participating in ADR are sure that the information that
is disclosed in a mediation cannot be used against them
in another forum. A key factor to the success of
mediation in post-communist countries is to encourage
society to respect those acting as mediators. Legislation
is needed to protect people acting as mediators and to
grant them immunity from either criminal or civil
action.29 One of the suggestions to make ADR, in
particular mediation, a more viable option in Russia is
for it to adopt a mediation law similar to the one in
Albania.

Enforcement and legal support

While the enactment of laws is critical for ADR to be
established and to flourish in post-communist countries,
equally important is the issue of enforcement. Even if
there is comprehensive legislation governing ADR, it is
important to have uncorrupt and unbiased courts to
enforce mediated agreements.

A critical test of the acceptance and growth of ADR
will be the proper enforcement by the courts of
agreements reached at mediation. For example, if a
court were to overrule a mediation settlement (or
improperly overturn an arbitration agreement), that
would greatly undermine receptivity by other potential
users and gravely jeopardise ADR’s establishment and
growth.

It is also essential that courts in post-communist
countries actively encourage parties to try mediation,
and that there is some mandatory element to case
referral. The success of mediation is highly dependent
on the willingness of the courts to cooperate and
collaborate in referring cases. This includes their
cooperation in identifying cases which may be severely
delayed, dormant, or otherwise inactive in the absence
of the use of ADR.

A key factor that works against the successful
implementation of ADR is the unwillingness of
individual judges to refer cases to ADR. It is important
that the introduction of court-connected ADR
programmes must be accompanied by corresponding
reform aimed at reducing judicial corruption.

Civil law system in post-communist countries

The strong belief in their civil code of citizens in post-
communist countries is a characteristic that must be
considered in developing ADR programmes.
Intellectually, students of civil law may find it difficult to
link private dispute resolution methods to a Roman Law
system. In fact, Michael Palmer and Simon Roberts, in
discussing the applicability of ADR in a civil law system,
commented that,

‘The continental judicial apparatus, inherently more
bureaucratic and hierarchical than that found in
common law systems, has traditionally given judges
a much more active role to play in litigation so that,
for example, “delegation of any procedural step to
outsiders is inappropriate or even repugnant. Private
procedural enterprise is…almost an oxymoron in the
lexicon of hierarchical authority”.’30

Palmer and Roberts note that the public in a civil law
system feels discomfort with the prospect of placing the
decision-making power in the participants’ hands. In
view of the enhanced role of judges in the civil law
system, it is difficult for the public to accept that a
dispute can be settled by someone who is not a judge.
The goal of mediation is, in part, to empower the
participants and give them a direct role in their dispute
resolution.

It is necessary to examine how other civil law countries
such as Argentina and the Philippines have dealt with
the challenges to ADR raised by formalistic civil law
systems in order to propose solutions for countries such
as Russia and Albania.

Argentina

Both Argentina and the Philippines have faced
challenges similar to Russia including lack of trust in the
judiciary and the government; concerns regarding the
enforceability of settlement agreements; scepticism of
ADR due to years of fluctuating political, economic and
social climates; formalistic civil law systems; and concern
regarding the adequacy of training for creating effective
mediators.

In October 1995, Argentina enacted Law No 24,537
on Mediation and Conciliation mandating mediation in
most cases, but excluding bankruptcy, criminal issues,
writs of habeas corpus, and cases involving the federal
government.31 It began with a pilot project in 20 civil
courts in Buenos Aires in which mandatory mediation
was introduced for civil cases. Court staff were well-
trained and judges were involved in this process.32
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Argentina’s Code of Civil and Commercial Procedure
provides that conciliatory agreements can be certified by
the courts, and subsequently upheld.33 This dispels any
apprehension of parties that a binding agreement might
not be upheld by a judge.

Judges still maintain some control over the system
because they assign the cases to mediators. Further,
judges assist mediators with procedural issues, such as
service of process, preliminary injunctions, and
resolving conflicts that might arise during mediation.34

Judges are also assigned to a case at the beginning in the
event that a case ends up being litigated. Since judges
have such a strong role to play in the mediation process,
this has aided mediation’s promotion and utilisation. It
also indicates the reliance placed on the judiciary’s
participation in supporting ADR programmes for the
success of mediation.

In the first year that mediation was mandated in
Argentina, 81,727 cases were assigned by the civil court
of appeals to mediation. Only 22,209 returned to court
after attempting mediation.35 Further, additional cases
that normally would have been brought to court were
voluntarily resolved by mediation, avoiding the court
system entirely.

Philippines

Mediation has also been successful in the Philippines.
The Chief Justice of the Supreme Court of the
Philippines highlighted some of the key issues facing the
judiciary in the Philippines: congestion, delay, graft,
corruption, and limited economic and human
resources.36 These issues have made it difficult for
Filipinos to trust the legal system.

ADR was introduced to help address some of these
issues. The stated purpose for promoting mediation is
the same as for other countries, that is, the desire to
relieve the court listings, and make justice more
accessible and efficient. In 2001, the Philippine
Department of Justice piloted a mediation project in
several cities. Of the cases that were referred for
mediation, 93 per cent were settled.37 The mediation
programme was a success, and in October 2001,
mediation was formally instituted as a court-referred
and court-related form of dispute resolution.

What can be learned from Argentina/Philippines case studies
and applied to civil-law post-communist countries?

As in Argentina and the Philippines, it is necessary to
have judicial support and leadership in introducing
mandatory mediation. In fact, a judicial champion is
critical to success. Due to the enhanced role of the judge
in the civil law system, it is necessary for judges in post-
communist countries to have an integral role in
promoting mediation to ensure its success. This
creates legitimacy in the process and is more consistent
with the civil law system. For mediation to succeed, it is

incumbent on the judiciary and lawyers to refer cases
to mediation.

Another step to developing legitimacy in the ADR
field is to introduce legislation pertaining to mediation
and arbitration. Having a set procedure within the Civil
Code would further develop mediation’s orthodoxy in
the local legal community and would clarify outstanding
confusion about the process. Ideally, this would mean
that lawyers and the judiciary would be more inclined to
support and promote ADR. A positive development in
favour of ADR implementation is that more civil law
countries such as Albania are legislating for mediation.
This must continue in other civil law countries so that
ADR will be successfully implemented.

Conclusions

This article has highlighted some factors in post-
communist countries that will help or hinder successful
implementation of ADR. Any country wishing to commit
to greater use of ADR must ensure that the following
legal principles are followed:
• the laws of the country must recognise and enforce

mediated agreements as well as decisions of
arbitrators;

• arbitrators and mediators must be fair ,balanced, and
free from corruption;

• mediators must facilitate, not coerce, settlement;
arbitrators must treat parties fairly and render
decisions based on the evidence;

• parties must understand that in mediation they cannot
be forced to settle;

• society must respect the people acting as mediators so
that mediators are legally immune from either
criminal or civil action;

• parties to a mediation or arbitration must have access
to independent legal advice and the ADR process must
not preclude the right to counsel; and

• unbiased and independent courts must exist to
enforce mediated solutions and arbitrated decisions.38

In addition, the successful implementation of ADR
relies largely on the public’s perception of it and the
judiciary’s support. ADR needs to gain respect as an
alternative to litigation in post-communist societies.
Many issues arise in the transformation from a
communist regime to a democracy that serve as
impediments to a successful ADR system. In many post-
communist countries people do not expect the legal
system to be responsive, to follow the law, not to be
corrupt or to be a fair and impartial dispute resolver.
ADR projects, including negotiation and mediation, if
built with an understanding and respect for local
cultures, help address these problems by building faith
and confidence in the legal systems. ADR has
tremendous potential to transform legal cultures in
post-communist countries struggling with widespread
judicial corruption and popular distrust of the legal
system.
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